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Court of Appeals of the District of Columbia 


No. 5342. 

Emma Burt Hutchings, Appellant, 
vs. 

David Burnet, Commissioner of Internal Bevenue 


1 Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 


Commissioner or Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Beverley R. Jouett, Esq., Mfard Loveless, 
Esq. 

For Comm’r: M. E. McDowell, Esq., Prew Savoy, Esq. 
Docket Entries. 

1928. 

Apr. 28. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 30. Copy of petition served on General Counsel. 

Jun. 20. Answer filed by G. C. 

Jul. 5. Copy of answer served on taxpayer. General 
Calendar. 

1929. 

Nov. 30. Hearing set Feb. 12, 1930. 

1930. 

Jan. 3. Motion for leave to file amended petition, amend¬ 
ment tendered, filed by taxpayer. 

“ 7. Motion granted. 

“ 9. Copy of motion and amended petition served on 

G. C. 

“ 11. Answer to amendment to petition filed by G. C. 
Copy served 1/13/30. 

1—5342<z 
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Jan. 14. Motion for continuance to Sept. 1930 filed by tax¬ 
payer. 1/17/30 denied. 

“ 23. Notice of appearance of Ward Loveless as coun¬ 
sel for taxpayer filed. 

“ 23. Motion to postpone hearing to May 12, 1930, filed 
by taxpayer. 

“ 24. Motion granted and set for hearing on March 19, 
1930. 

Feb. 5. Order of continuance to May 12, 1930, entered. 

May 12. Hearing had before C. Rogers Arundell, Div. 7, 
on merits. Case argued and submitted. Stipu¬ 
lation together with Exhibit “A” filed. Briefs 
due July 12, no exchange. 

Jun. 12. Transcript of hearing of May 12, 1930, filed. 

Jul. 10. Brief filed by G. C. 

Oct. 10. Findings of fact and opinion rendered. C. Rogers 
Arundell, Div. 7. Decision will be entered for 
the respondent. 

“ 11. Decision entered. Div. 7. 

“ 30. Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 

“ 30. Proof of service filed. 

“ 30. Stipulation of venue filed. 

Dee. 27. Motion for extension to Feb. 1, 1931, to file state¬ 
ment of evidence and transmit record filed by 
taxpayer. 

“ 30. Statement of evidence lodged. 

“ 30. Notice of the lodgment of statement of evidence 
with hearing notice 1/7/31 filed by taxpayer. 

“ 31. Praecipe filed. 

2 

1930. 

Dec. 31. Proof of service filed. 

“ 27. Order enlarging time to Feb. 1,1931 for prepara¬ 
tion of evidence and delivery of record entered. 

1931. 

Jan. 7. Statement of evidence approved and ordered filed. 

“ 7. Hearing had before Mr. Arundell on settlement 

statement of evidence—approved. 

“ 10. Transcript of hearing of Jan. 7, 1931, filed. 
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DAVID BURNET, COMMR. OF INT. REV, 

Now, January 17, 1931, the foregoing Dbcket Entries 
certified from the record as a true copy. 

[Seal of the U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 U. S. Board of Tax Appeals—Filed April 28,1928. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 
vs. 

Commissioner of Internal Bevenue, Respondent. 
Petition. 

The above petitioner hereby petitions forja redetermi¬ 
nation of the deficiency set forth by the Conjimissioner of 
Internal Revenue in his notice of deficiency (Bureau 
Symbols IT:FAR:B-4—DJM-60D) dated March 1, 1928, 
and as a basis for her proceeding alleges as follows: 

1. This petitioner is an individual, her name being Emma 
Burt Hutchings, and her address being 2951 East Jeffer¬ 
son Avenue, Detroit, Michigan, but all communi- 

4 cations for her with reference to this matter are 
asked to be sent to Beverley R. Jouett, Winchester, 

Kentucky, as she is now in Europe, and will be there for 
some time. 

Petitioner attaches hereto, as a part hereof,!a copy of the 
notice of deficiency above referred to, marked “Exhibit 
A” for identity. 

2. Petitioner says that the notice of deficiency, Exhibit 
A, copy of which is attached hereto, was mailed to her on 
March 1, 1928. 

3. Petitioner says that the taxes in controversy are in¬ 
come taxes for the years as follows: 

1924 

1925 


Total 


$ 547.01 
469.31 
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4. Petitioner says that the determination of the tax set 
forth in the said notice of deficiency is based upon the 
following errors: 

(A) The Commissioner erred in failing to allow, as de¬ 
pletion for the year 1924, the sum of $19,626.62; for the 
year 1925 the sum of $21,591.68. 

5 (B) The Commissioner erred in failing to allow, 
as a deduction for the year 1924, the sum of $3,246.58, 

designated in the above mentioned letter as attorneys’ fees. 

5. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(A) In March, 1919, petitioner, being- a daughter of 
Wellington B. Burt, inherited from him in fee simple an 
undivided 1/6 interest in certain Minnesota lands, upon 
which there were two mining leases, one known as the Burt 
Lease, carrying a royalty to the fee owner of 25c per ton, 
and the othef known as the Day Lease, carrying a royalty to 
the fee owner of 30(( per ton. 

Petitioner alleges that having inherited the land in fee 
simple she is entitled, as the ore is removed, to deduct for 
depletion the value as of March 2, 1919, of such ore per 
ton as it lay in the ground, and insists that this value was 
shown by the proof filed with the Department to be not 
less than 48^ per ton, yet because of the leases on 

6 said real estate when it was inherited she can only 
collect the amount of royalty named in said leases, 

respectively, 25c and 30c per ton, and therefore can only 
deduct for depletion these amounts. 

Petitioner alleges that the heirs of Wellington B. Burt 
inherited Minnesota lands in fee, this petitioner’s portion 
being an undivided 1/6, and as the ore was removed from 
said lands the property was depleted to that extent of the 
value of said ore as of March 2,1919, which, as above stated, 
petitioner Alleges has been shown to be not less than 48c 
per ton, and alleges that the removal of the ore did not 
result in a loss or gain to said heirs, but simply represented 
a change ill the form of their assets, for prior to the re¬ 
moval they were the fee owners of the ore in the ground, 
and after the removal they had received cash in lieu of 
the ore. 


5 


DAVID BTJKXET, COMMR. OF 1ST. EEV. 

Petitioner alleges that the correct basis for depletion 
should be 25c and 30$* per ton, respectively^ and not the 
amount as shown by the Departmental letter. 

If this petitioner is in error with reference to the 

7 above, then she maintains that if the Government is 
to fix the depletion value on the present worth basis 

that it should be of the fair market value of the ore in the 
ground regardless of any lease contract, because this peti¬ 
tioner inherited the fee of the land and not tlje right to re¬ 
ceive the royalties, therefore, there is a contingent or re¬ 
mainder value that should be taken into account in fixing 
the present worth of the leases, and in support of this posi¬ 
tion she refers to the case of New Creek Co. v. Lederer, 
295 Fed. 433, and which was afterward affirmed by the Su¬ 
preme Court of the United States, in that it refused to grant 
a certiorari. 

(B) Petitioner states that the Department has charged 
her, as income in 1924, with $3,246.58 paid 1 to attorneys. 
This petitioner most respectfully maintains that this charge 
is erroneous and should be deducted from hbr income for 
these reasons: 

As is shown from the papers on file with the Department, 
the heirs of Wellington R. Burt entered into a con- 

8 tract on March 15, 1919, with the attorneys engaged 

to settle the estate of Wellington R. Blurt; a supple¬ 
mental contract was entered into on October 3' 1919, a mort¬ 
gage agreement on August 10, 1920, and a further exten¬ 
sion agreement of January 1,1926. All of those papers are 
filed with the Department and show that the attorneys were 
given for their services a 1/10 interest in tfye royalties as 
received. . j 

It was further agreed that the Second National Bank of 
Saginaw, Michigan, should collect all of the, royalties, pay 
its fee of $5,000.00 out of same, then pay tp the attorneys 
their 10% out of the balance, then distribute the remainder 
to the heirs. 

Under this arrangement, this petitioner, at no time, re¬ 
ceived the $3,246.58 above mentioned, but same was paid 
direct to the attorneys by the Second National Bank, and 
those attorneys, it is presumed, have listed j this money in 
their income returns as so much income received by them. 
Therefore, this petitioner maintains that the above amount 
of $3,246.58 should be deducted from the statement pre- 
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pared by the Government, as it was money received 
9 by the attorneys and not by her. 

6. Petitioner prays for relief from the deficiency 
asserted by respondent on the following and each of the 
following particulars: 

(a) That she be allowed, as a depletion deduction for the 
years 1924 and 1925, as follows: 


1924 .$19,625.62 

1925 . 21,591.68 


(b) That the attorneys’ fees charged in the Commission¬ 
er’s report of $3,246.58 for the year 1925 be eliminated, and 
that she be allowed a credit for same. 

Wherefore, petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged and make all 
adjustments to which this petitioner may be entitled for the 
years above named. 

Counsel for Petitioner, 

940 Munsey Bldg., Washington, D. C. 

BEVERLEY R. JOUETT, 

Counsel for Petitioner, 

Winchester, Kentucky. 

10 State of Kentucky, 

County of Clark: 

Beverley R. Jouett being duly sworn says that he is 
attorney for the petitioner, Emma Burt Hutchings, who 
is now absent from the United States temporarily in France, 
and will no;t return - for several months hence, but that he 
has read the foregoing petition and is familiar with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated upon information and 
believe, and those facts he believes to be true. 

BEVERLEY R. JOUETT. 

Subscribed and sworn to before me by Beverley R. 
Jouett, this the 24th dav of April, 1928. 

NELL S. LUDOR, 

Notary Public, Clark County, Kentucky. 

My commission expires on the 15th -day of March, 1930. 
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11 “Exhibit A.” j 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to —. 

Mar. 1, 1928. 

Mrs. Emma Burt Hutchings, 
e/o Union Trust Company, 

Detroit, Michigan. 

Madam : 

In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination! of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
of $1,016.32 as shown in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. How¬ 
ever, if you acquiesce in this determination, you are re¬ 
quested to execute the enclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :C :P-7. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. B. ALLEN, 

Deputy Coriymissioner. 

Enclosures: Statement, Form A, Form 882. 

Form 7928—Jan. 1928. 
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Statement, Mar. 1, 1928. 
IT :FAR :B-4. DJM-60D. 


In re Mrs. Emma Burt Hutchings, c/o Union Trust Company, Detroit, 
Michigan. 

Deficiency 

Years. j in tax. 

1024 .|. 8547.01 

1925 .i..... 469.31 


Total 


$1,016.32 


Reference is made to the report of the Internal Revenue Agent in 
Charge at Detroit, Michigan, dated January 11,1928. 
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1924 


Net income reported on return. 

Addition: Fiduciary income . 

Net income adjusted . 

Explanation of Change. 


The computation of the royalties reported by the fiduciary 
justed is as follows: 


Mine. 

Tons sold. 

Royalty received by 
estate, for which 
Second National 
Bank of Sagionw 
acts as trustee. 

Burt . 

. 596426 

$149,106.62 

Day or Morris. 

. 386197 x 7/16 

50,688.42 


(7/16 of ore mined on Day Lease carried royalties 
for heirs of Wellington R. Burt) . 


13 Brought forward . 

1/6 Taxes paid on unleased Minnesota lands.. $126.31 


1/6 Trustees’ fees paid Second National Bank. 833.33 

1/6 Attorney’s fees . 3,246.5S 

1/6 Minnesota Royalty Tax . 1,137.58 

Interest Minnesota Royalty Tax . 8.54 


Amount reported received . 

Add: Attorney’s fees disallowed as a capital expenditure 


Deduct: 


Depletion as determined: 

Burt 596426 @ .1018. t . $60,716.16 

Day 168961.4 @ .0514 . 8,684.62 


1/6 Interest . $69,400.78 


Net income from royalties. 

Computation of Tax. 


Net income adjusted . 

Less: Exemption (claimed by husband) 

Income subject to normal tax .. 


Tax at 2% on $4,000.00 . $80.00 

Tax at 4% on $4,000.00 . 160.00 

Tax at 6% on $5,100.19 . 306.01 

Surtax on $13,100.19 . 31.00 


Total . 

Less: Credit, 25% on earned net income 

Total tax assessable . 

Previously assessed . 


($6,526.43) 

19,626.62 


$13,100.19 


and as ad- 


Royalty 

received. 

$24,851.10 

8.44S.07 


$33,299.17 

$33,299.17 


5,352.34 


$27,946.83 

3,246.58 


$31,193.41 


11,566.79 


$19,626.62 


$13,100.19 

None. 


$13,100.19 


577.01 

30.00 


$547.01 

None. 


To be assessed 


$47.01 
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14 Computation of Tax. j 

! 

Credit Based on Earned Net Income. 


Earned income ...j..... $5,000.00 

Amount for normal tax . •>•••• 5,000.00 

Tax at 2% on $4,000.00 . $S0.00 

Tax at 4% on $1,000.00 . '40.00 


—f- 

Total normal tax on earned income. $}20.00 

Credit, 25% of normal tax.. 30.00 


1025. 

Net income reported on return . 

Addition: Fiduciary income . 

Net income adjusted . 

Explanation of Change. 


($8,061.35) 

21,591.68 


$13,530.33 


The computation of the royalties reported by the fiduciary and as ad¬ 
justed is as follows: 


Royalty received by 
estate, for which Royalty 

Second National construc- 

B a n k, Saginaw tively 

Mine. Tons sold. acts as trustee. received. 

Burt . 789991.8 @ 25tf $197,497.16 $32,916.33 

Day or Morris . 278919.312 x 7/16 

122027.2 @ 30 36,608.16 6,101.36 


Total royalties on cash receipts basis . i . $39,017.69 

Less: 

Allowable deductions: 


1/6 Minnesota royalty tax . $1#97.95 


1/6 Interest thereon . 18.33 

1/6 Trustees’ fees paid Second National Bank, 

Saginaw . 833.33 

1/6 Taxes on unleased Minnesota land . 1127.51 


15 Brought forward.|. $39,017.69 

Depletion, 1/6 consolidated lease: 

Burt Mine, 789991.8 tons @ .1018.. $80,421.17 ! 

Day Mine, Morris Lease, 122027.2 
tons @ .0514 . 6,272.19 

1/6 Interest . $86,693.36 $14,44S.89 

-- 17,426.01 


Net income from royalties.{. $21,591.68 

Under Schedule B the fiduciary reported royalties re¬ 
ceived in the amount of $16,355.70 and claimed the same 
amount as a depletion deduction, which represented only 
the cash actually received instead of including all of your 
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interest in the royalties actually paid on a cash receipts 
and disbursements basis to the Second National Bank of 
Saginaw, Michigan, by the lessees of the mines. The 
amount of $21,591.68 above-shown includes an amount of 
$5,235.98, which had been received by the Second National 
Bank of Saginaw for your account, and which was omitted 
from the return prepared by the Union Trust Company, as 
that company had no knowledge of the receipt of same. 

It is noted in your protest dated December 30, 1927, that 
you accept the findings of the Bureau as to the increase in 
your income. 


Computation of Tax. 


Net income adjusted . $13,530.33 

Less: Exemption (claims by husband) . None. 

Balance subject to normal tax . $13,530.33 


Tax at 1-2/2% on $4,000.00 . $60.00 

Tax at 3% on $4,000.00 .. 120.00 

Tax at 5% on $5,530.33 . 276.51 

Surtax on $13,530.33 . 35.30 


Total . $491.81 

Less: Credit of 25% for earned net income. 22.50 


Total tax assessable. $460.31 

16 Brought forward. $460.31 

Previously assessed . None. 


To be assessed. $460.31 


Computation of Tax Credit Based on Earned Net Income. 


Earned income . $5,000.00 

Amount for normal tax ....... . 5,000.00 

Tax at 1-1/2% on $4,000.00 . $60.00 

Tax at 3% on $1,000.00 . 30.00 


Total normal tax on earned income. 90.00 

Credit: 25% of normal tax. 22.50 


Careful consideration has been accorded your protest 
dated December 30, 1927, in connection with the agent’s 
findings. 

It is noted that you agree to the increase in income of 
$5,235.98 for 1925, but contest the adjustments as made for 
depletion, and the disallowance of attorney’s fees. Tour 
contention as to the latter may not be conceded, and the ad- 






















DAVID BURNET, C0MMR. OF INT. REV. 11 


justments as recommended by the agent for the years 1924 
and 1925 have been approved by this office. ' 

Reference is made to your letter of February 8, 1928 in 
which it is requested that the determination of the defi¬ 
ciency be held in abeyance until your case for prior years 
which is now before the United States Board; of Tax Ap¬ 
peals involving the same issue, has been decided. In this 
connection, you are advised that due to the length of time 
required by the Board in rendering its decisions, this office 
has found it impracticable to adopt the policy! of withhold¬ 
ing action on cases pending a decision of the Board. 

Payment of the tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue;for your dis¬ 
trict, and remittance should then be made to him. 

Now, January 17, 1931, the foregoing Petition certified 
from the record as a true copy. j 
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[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Filed Jun. 20, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 


Docket No. 37900. 


Emma Burt Hutchings, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by* his attorney, 
C. N. Charest, General Counsel,- Bureau of Paternal Reve¬ 
nue, for answer to the petition of the above-named peti¬ 
tioner, admits and denies as follows: 

1. Admits that the petitioner is an individual whose ad¬ 
dress is 2951 East Jefferson Avenue, Detroit, Michigan. 

2. Admits the allegations contained in paragraph 2 of the 

petition. j 
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3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies the allegations contained in paragraph 4 of the 
petition. 

5. Denies any knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para¬ 
graph 5 of the petition and therefore denies the same. 

6. Denies, generally and specifically, each and every alle¬ 
gation of the petition not hereinbefore admitted or denied. 

Wherefore it is prayed that the appeal be denied. 
(Signed) C. M. Charest, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

ORRIS BENNETT, 

HARTFORD ALLEN, 

Special Attorneys, Bureau of Internal Revenue. 

Now, January 17, 1931, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 U. S. Board of Tax Appeals. Filed Jan. 7, 1930. 

Jan. 3,1930, tendered. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

Now, comes the petitioner, and by leave of this Board 
tenders and offers to file this amended petition, setting up 
additional deductions to which she is entitled as against the 
deficiencies asserted by the respondent for the year 1925. 

The petitioner says that in the determination of her 1925 
tax as set forth in the notice of deficiency filed with her 
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original petition herein the Department erred in failing to 
allow as a deduction for that year the following: 

(a) The sum of $19,089.82 paid by herj in the year 

19 1925 as attorneys’ fees and expenses ii) connection 
with the Gamble suit. 

(b) The sum of $152.91 paid by her in 1925 to her at¬ 
torneys for expenses and services in preparing and advis¬ 
ing her with reference to her income tax returns. 

The facts upon which this petitioner relies as the basis 
for the above claims for deduction are as follows: 

(a) This taxpayer’s ancestor, Wellington Rl Burt, died 
on March 2,1919. Some two years or more after his death 
one Henry Gamble instituted suit against the heirs of Wel¬ 
lington R. Burt and his executor and trustee, jin which he 
contended that he was a partner with Wellington R. Burt 
during his lifetime, and alleged that an accounting was due 
him from the heirs of Wellington R. Burt for certain moneys 
which had been collected by Wellington R. Burt during the 
alleged partnership. The heirs were called ujdon to resist 
this suit and the account asserted therein, and! in doing so 

were required to pay certain attorneys’! fees. This 

20 taxpayer’s portion amounted to $19,089.82, and she 
is now asking that that sum be allowed her as a busi¬ 
ness expense under Section 214 (a), Subsection (1), and 
refers to the decisions of the United States Board of Tax 
Appeals in the case of Bugher v. Commissioner and Korn- 
hauser v. United States, 276 U. S. 145 (72 L. Ed. 285). 

Petitioner says that the Gamble suit was tried in Sagi¬ 
naw, and the alleged contract upon which Gamble based his 
suit was shown to have been a fraud and forgery, and after 
the completion of the suit Gamble was afterward indicted 
by a grand jury and as this petitioner understands was 
tried and convicted. 

(b) Petitioner says that the sum of $152.91 was paid by 
her in 1925 to her attorneys and representatives as ex¬ 
penses and fees for advice concerning her income tax re¬ 
turns and preparation of same, and that she is accordingly 
entitled to said amount as a deduction in her return for the 
year 1925. 

Wherefore petitioner prays as in her original peti- 

21 tion, and that this Board hear and redetermine the 
deficiencies herein alleged, and make all adjustments 
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to which this petitioner may be entitled for the years stated 
in her original petition and in this amended petition. 
SAMUEL H. BOYD, 

(SAMUEL H. BOYD, 

Counsel for Petitioner, 

940 Munsey Building, Washington, D. C. 
BEVERLEY R. JOUETT, 
(BEVERLEY R. JOUETT,) 

Counsel for Petitioner, 
Winchester, Kentucky. 

22 District op Columbia, 

City of Washington, ss: 

Beverley R. Jouett, being duly sworn, says that he is at¬ 
torney for the petitioner, Emma Burt Hutchings, and that 
said petitioner is now absent from the United States tem¬ 
porarily in Paris, France, and will not return for several 
months hence. He says that he has read and prepared the 
foregoing petition, is familiar with the statements contained 
therein, ancl the facts stated are true as he is informed and 
believes. 

BEVERLEY R. JOUETT. 

Subscribed and sworn to before me by Beverley R. 
Jouett this 2nd day of January, 1930. 

My commission expires April 28, 1931. 

NELL V. PRICE, 

Notary Public. 

Now, January 17, 1931, the foregoing Amended Petition 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 


DAVID BURNET, COMMR. OP I N'T. REV. 


15 


23 


United States Board of Tax Appeals. Filed Jan. 
11, 1930. 


United States Board of Tax Appeals. 
Docket No. 37900. 


Emma Burt Hutchings, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amendment to the petition of the 
above-named taxpayer, admits and denies as fallows: 

(1) Denies the respondent erred in the determination 
of the deficiency as alleged in paragraphs (a) and (b) of 
the amendment to the petition. 

(2) Denies all the material allegations of fact contained 
in paragraphs (a) and (b) of the facts relied upon by the 
petitioner in the amendment to the petition. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 


Of Counsel: 

MAXWELL E. McDOWELL, 

FRANK B. SCHLOSSER, 

Special Attorneys, Bureau of Internal Revenue. 


Now, January 17,1931, the foregoing Answer to Amend¬ 
ment to Petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


24 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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20 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 10, 1930. 

Fee paid to counsel in a will contest and settlement 
thereof is not deductible from gross income. (Marion Burt 
Lansell, et al., 17 B. T. A. 413.) 

Attorney’s fee paid in the defense of a suit claiming the 
right to receive one-half of the net proceeds of leased lands 
in which the petitioner owned an undivided one-sixth inter¬ 
est, is not a deductible expense, where the suit was not di¬ 
rectly connected with or proximately resulted from peti¬ 
tioner’s business. ( Kornhauser v. United States, 276 U. 
S. 145.) 

Amount paid for attorney’s fees and expenses in the 
preparation of petitioner’s income tax return disallowed 
as a deduction. 

Ward Loveless, Esq., for the petitioner. 

Maxwell E. McDowell, Esq., for the respondent. 

Proceeding for the redetermination of a deficiency in in¬ 
come tax for the years 1924 and 1925 in the respective 
amounts of $547.01 and $469.31. The errors alleged and 
not waived at the hearing are the failure of the respondent 
to (1) allow as a deduction in 1924 and 1925 attorney’s fees 
amounting to $3,246.58 and $19,089.82, respectively, and 
(2) allow as a deduction in 1925 the sum of $152.91 paid to 
an attorney for services rendered and expenses incurred in 
the preparation of her income tax return for 1924. The 
facts were stipulated. 

Findings of Fact. 

The petitioner’s father, Wellington R. Burt, of Saginaw, 
Michigan, died March 2, 1919, leaving a large estate eon- 
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sisting principally of stock and bonds and valuable iron ore 
lands in Mesaba Range, Minnesota. Surviving him as his 
only heirs at law were his four children and the descend- 
ents of two deceased children. 

25 The testator’s surviving children promptly at¬ 
tacked the validity of the will in the probate court 
of Saginaw County, Michigan, on the grounds i that the ac¬ 
cumulations provided for therein were contrary to law and 
that the testator lacked testamentary capacity. The case 
was certified to the Circuit Court of Saginaw! County and 
after it had been virtually prepared for trial in that court, 
a compromise agreement was executed on July 1, 1920, 
among the heirs at law, other legatees, (those two groups 
being all the legatees whose rights were affected), the trus¬ 
tee and executor, and the cotrustee. 

The compromise agreement provided, among other 
things, as follows: 

All unleased lands in the State of Minnesota, belonging 
to said estate, particularly described in Schedule 1’ hereto 
attached, and all proceeds derived therefrom j after Janu¬ 
ary 1st, 1920, if any, shall be the absolute property of the 
parties of the first part, [heirs at law of testator] to be held 
by them respectively in six equal undivided interests, with 
full power to dispose of the same. The one-sixth interest 
represented by the three (3) children of Charles W. Burt, 
deceased, to be held by them in equal undivided interests. 
All the estate’s Minnesota lands now under lease, herein¬ 
after particularly described, the one therein, and the Es¬ 
tate’s interest in the leases thereon shall—subject to the 
rights of said party of the third part, [executor and trus¬ 
tee] described in Section 6 of this agreement—-and all the 
proceeds from ore mined thereon or otherwise derived from 
said land after January 1st, 1920, shall likewise (subject 
to the said above mentioned rights of said party of the 
third part) be the absolute property of the said parties of 
the first part and be owned and held by them in six (6) 
equal undivided shares as above stated, with full power to 
dispose of the same, subject only to the above described 
rights of the party of — third part. 

Section four obligates each of the heirs to pay his pro¬ 
portion of Federal and State estate taxes and the sueceed- 
2—5342a 
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ing section makes provision for the payment of the charges 
in the first instance by the executor or trustee out of speci¬ 
fied funds of the estate. 

26 Section 6. To secure the payment to said party of 
the third part of the indebtedness described in Sec¬ 
tion 5 of this Agreement, said party of the third part and 
its Co-trustee George B. Morley, and their successors in 
trust shall be vested with the legal title in trust 'to all of the 
estate’s Minnesota leased lands described in Section 3 of 
this Agreement and the ore therein (subject to the lessee’s 
right therein) with the right to sell the same in the man¬ 
ner and form, and under the conditions hereinafter de¬ 
scribed, and with the right to modify the existing royalty 
leases or to make new royalty leases, in the manner and 
under the conditions hereinafter described, and with the 
right to collect, apply and distribute the royalties accruing 
on any and all of said leases (or the proceeds of sale, in 
ease a sale is made), in the manner hereinafter described. 
Said party of the third part shall, during the continuance 
of the existing leases described in Section 3 of the Agree¬ 
ment, collect the royalties accruing thereon, and shall, after 
deducting its own compensation and disbursements as in 
Section 8 of this Agreement provided, retain therefrom 
sufficient to pay and apply the same in paying the interest 
and any matured installments of indebtedness described or 
mentioned' in Section 5 of this Agreement and distribute 
and pay over the balance to the parties of the first part, their 
heirs, representatives and assigns, quarterly—as said royal¬ 
ties are received—in accordance with their individual rights 
therein. * * * Said party of the third part, by and 

with the written consent of four-sixths in interest of the 
parties of the first part, their heirs, representatives or as¬ 
signs, in said leased land and the ore therein, is hereby em¬ 
powered and obligated to make and execute an agreement 
with either of the lessees, their successors or assigns, of the 
existing leases of the leased Minnesota lands described in 
Section 3 of this Agreement, whereby such lessees may have 
a longer time to remove the ore situated therein. No such 
extension of such lease or leases shall be made beyond 
January 1, 1975. * * * 

Said party of the third part is further vested with all 
powers of managing said leased land and ore, and all other 
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powers necessary or needful to enable it to execute all or 
any of the foregoing powers, and to preserve and protect 
its security, and to safeguard the rights of saiid parties of 
the first part, their heirs, representatives and assigns, in 
the premises, and to insure a full compliance by any lessees, 
their successors and assigns, with the terms ahd conditions 
of all or any of the leases hereinbefore described or here¬ 
after made, including the right to terminate said leases, or 
any of them, for any sufficient legal reason. 

27 On July 27,1920, the court made a decree ordering 
the will and codicils thereto, as modified by the com¬ 
promise agreement, admitted to probate, and held the 
said agreement to be valid and binding upon the parties 
thereto. No appeal was taken and the decree became final. 
Pursuant to this judgment of the Circuit Court, an order 
was subsequently entered in the probate court admitting 
to probate as the will of Wellington E. Burt the will and 
codicils thereto, as modified by the compromise agreement. 

The attorney who represented the heirs at law in the will 
contest and settlement was employed under an * agreement 
executed on March 15,1919, under the terms of which agree¬ 
ment he and his associates were to receive from said heirs 
as compensation for representing them, a suih equivalent 
to ten per cent of the full amount received in money or 
property but not in excess of $1,000,000, if th^ money and 
property received did not exceed in value $15,000,000, and 
if it exceeded $15,000,000 they were to receive as additional 
compensation five per cent of the value of money and prop¬ 
erty received in excess of that sum. By the terms of a 
supplemental employment agreement executed on October 
3, 1919, the attorney was to receive ten per — j- of any sum 
derived by the heirs at law from the mining properties of 
the estate in Minnesota. 

On or about July 9, 1920, the heirs executed orders di¬ 
recting the trustee and executor of the estate to pay their 
attorney in the will contest and settlement jthereof, the 
fees provided for in the employment contract 6f March 15, 
1919, as modified by the agreement of October 3, 1919. 
The orders on the trustee and executor were made irrevo¬ 
cable by instruments executed on July 30, 1920. Pursuant 
to the terms of the order executed by the petitioner 
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28 the trustee and executor in 1924 paid to the attorney 
the sum of $3,246.58, which amount respondent re¬ 
fused to allow as a deduction from petitioner’s gross in¬ 
come. 

At some time not stated in the stipulation suit was insti¬ 
tuted by Henry Gamble against the petitioner, together with 
other heirs of the testator and the executor of the estate 
for an accounting of the property received from the testa¬ 
tor. Gamble claimed to own one-fourth of the net proceeds 
derived from certain leased property in Minnesota and 
sought to have the court adjudge to him one-fourth of the 
net proceeds derived from said property before the death 
of the testator and thereafter so long as any proceeds were 
received from the lands. He also sought to have a receiver 
appointed to take charge of the properties and distribute 
the proceeds. The heirs and the executor defended the suit 
with the result that the bill of complaint was dismissed on 
the ground that the alleged contract forming the basis of 
Gamble’s claim was forgery. 

In 1924 and 1925, petitioner received amounts paid to her 
pursuant to the provisions of the compromise agreement of 
July 1, 1920. A portion of the amount so received was de¬ 
rived from the leased property concerning which the Gam¬ 
ble suit was instituted. In 1925 the petitioner paid as at¬ 
torney’s fees and expenses in connection with the Gamble 
suit the sum of $19,089.82, which amount respondent de¬ 
clined to allow as a deduction in determining the amount 
of her income tax for 1925. 

Petitioner in 1925 paid the sum of $152.91 for attorney’s 
fees and expenses in connection with the preparation of her 
income tax return for 1924. The respondent refused to 
allow the expenditure as a deduction from gross in¬ 
come. 

29 Petitioner kept her books and filed her income tax 
returns on the cash receipts and disbursements basis 
of accounting. 

Opinion. 

Arundell : At the hearing the petitioner waived the issue 
raised as to the respondent’s disallowance of depletion for 
the taxable years in the respective amounts of $19,626.62 
and $21,591.68. 
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The deductibility of fees paid the attorney b|' the trustee 
on the orders of the petitioner and other heijrs at .law of 
the testator in years prior to 1924 under the contracts of 
employment was at issue in Marion Stone Butt Bans ell, et 
a-l., 17 B. T. A. 413, wherein after a full consideration of the 
question, the conclusion was reached that the respondent 
was right in refusing to allow the amounts as deductions. 
That decision and Commissioner v. Marshall Field, — Fed. 
(2d) —, (July 7, 1930), reversing in part 15 B. T. A. 718, 
control the issue for the year before us in this proceeding. 

Subsequent to the settlement of the will contest the heirs 
at law and the executor and trustee of the testator’s estate 
were made defendants in a suit in which the complainant 
claimed the right to a portion of the proceeds of the 
leased lands acquired by the heirs as the result of their 
contest of the testator’s will. The petitioner paid as at¬ 
torney’s fees and expenses in the successful defense of the 
action the sum of $19,089.82, which amount she is claiming 
as a deduction on the theory that it is , a business 
expense. 

30 In deciding in Marion Stone Burt Ldnsell, et al., 
supra, that the counsel fees paid prior to 1924 under 
the contracts of employment were not deductible, we said 
that the petitioners were only “passive recipients of royal¬ 
ties” and hold that they were not engaged in carrying on 
a trade or business. Nor was petitioner’s situation differ¬ 
ent in 1924 and 1925. The leased ore lands out of which 
the suit arose were, in 1925 and prior thereto, pianaged by 
the executor and trustee of the estate for thej account of 
the parties in interest. So far as the record discloses, 
petitioner merely received proceeds from properties to the 
operation of which she gave none of her time. The ex¬ 
pense, like the one in Commissioner v. Marshall Fields, 
supra, falls “within those general costs of protecting one’s 
property for which the statute makes no allowance.” Only 
where a suit or action against a taxpayer is directly con¬ 
nected with or proximately resulted from his business may 
a fee paid to an attorney in connection therewith be re¬ 
garded as a business expense and deductible asj such under 
Section 214 (a) (1). Kornhauser v. United \ States, 276 
U. S. 145. 
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Having concluded that the petitioner was not engaged 
in a trade or business, it follows that the amount expended 
in the preparation of her income tax return for 1924 is not 
a deductible item. Charles Henry Mattlage, 3 B. T. A. 242, 
Frank C. Hermann, 20 B. T. A. —, promulgated September 
19,1930. 

Decision will he entered for the respondent. 

Now, January 17, 1931, the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

31 United States Board of Tax Appeals, Washington. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 


Commissioner op Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated October 10, 1930, it is ordered and decided 
that there are deficiencies in income taxes for the years 
1924 and 1925 in the respective amounts of $547.01 and 
$469.31. 

Enter. 

(Signed) C. ROGERS ARUNDELL, 

Member United States Board of Tax Appeals. 

Entered, Oct. 11, 1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, January 17, 1931, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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32 United States Board of Tax Appeals. Piled Oct. 30, 

1930. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchixgs, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Stipulation. 

The Commissioner of Internal Revenue and the above- 
named petitioner, by their respective attorneys, hereby 
stipulate that the decision of the Board of Tax Appeals in 
the entitled cause may be reviewed by the Court of Appeals 
of the District of Columbia as provided for ih subsection 
(d), Section 1002, Revenue Act of 1926. 

(S.,) C. M. CHAREST, 

Counsel for Commissioner of Internal Revenue. 

WARD LOVELESS, 

922 Southern Building, Washington, X). C., 

Counsel for petitioner. 

Now, January 17, 1931, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

33 United States Board of Tax Appeals. Filed Oct. 

30,1930. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Petition for Review of Decision of the United States 
Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

Emma Burt Hutchings, the petitioner above named, in 
support of her petition filed in pursuance of the provisions 
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of Section 1001, of the Revenue Act of 1926, for the review 
of the decision of the United States Board of Tax Appeals 
rendered on October 11, 1930, approving deficiencies in 
income taxes for the calendar years 1924 and 1925 in the 
amounts of $547.01 and $469.31, respectively, respectfully 
shows to this Honorable Court as follows: 

34 I. 

Statement of the Nature of the Controversy. 

The petitioner’s father, Wellington R. Burt, died on 
March 2, 1919, leaving a will disposing of a large estate 
consisting principally of stocks, bonds, and valuable ore 
lands in Minnesota. The heirs-at-law, including the 
petitioner, attacked the validity of the will on the grounds 
that the accumulations provided therein were contrary to 
law and that the testator lacked testamentary capacity. 
The case was certified to the Circuit Court of Saginaw 
County, Michigan, but before it went to trial it was dis¬ 
posed of by a compromise agreement, which was executed 
on July 1, 1920. With the approval of the Court the terms 
of the agreement were substituted for the terms of the will, 
and the estate was disposed of accordingly. 

The attorney, who represented the petitioner and the 
other heirs-at-law in the litigation respecting the will, was 
employed by a contract dated March 15, 1919, and supple¬ 
mented on October 3, 1919, under which agreements the 
heirs-at-law, including the petitioner, obligated themselves 
to pay to the said attorney sums equivalent to fixed per¬ 
centages of the cash or value of the property received. 

On or about July 9, 1920, the heirs, including the pe¬ 
titioner, executed orders directing the trustee and executor 
of the estate to pay their attorney in the will contest 

35 and the settlement thereof the fees provided for in 
the employment contract of March 15,1919, as modi¬ 
fied by the agreement of October 3, 1919. The order on the 
trustee and executor were made irrevocable by instruments 
executed on July 30, 1920. Pursuant to the terms of the 
order executed by the petitioner, the trustee and executor 
paid to the attorney in 1924 the sum of $3,246.58. 

Suit was also instituted by Henry Gamble against the 
petitioner and other heirs of the testator and executor of 
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the estate for an accounting of the property received from 
the testator. The petitioner and other heirs and the 
executor defended this suit, with the result that the bill 
of complaint ivas dismissed. In 1925 the petitioner paid 
as attorney’s fees and expenses in connection with the 
Gamble suit the sum of $19,089.82. 

In 1924 and 1925 petitioner received amounts paid to her 
pursuant to the provisions of the compromise agreement of 
July 1, 1920, and claimed as deductions from gross income, 
the sum of $3,246.58 paid to her attorney in 1924 by the trus¬ 
tee and executor, and the sum of $19,089.82 pjaid as attor¬ 
ney’s fees and expenses in 1925 in connection with the suit 
by Henry Gamble. Both of these amounts wefe disallowed 
as deductions by the respondent in determining the amount 
of taxable income for 1924 and 1925 and the Board of Tax 
Appeals sustained the respondent’s action in regard to these 
disallowances. 

36 II. 

Designation of Court of Review. 

The parties have agreed in accordance with Section 
1002 (d), of the Revenue Act of 1926, that the decision of 
the Board of Tax Appeals may be reviewed by the Court 
of Appeals of the District of Columbia. 


Assignments of Error. 

The petitioner as a basis for review makes the following 
assignments of error: 

(1) The Board of Tax Appeals erred in holding that the 
sum of $3,246.58 paid to the petitioner’s attorney in 1924 
by the trustee and executor is not an allowable deduction 
in computing the petitioner’s net income for 1924. 

(2) The Board of Tax Appeals erred in holding that 
the sum of $3,246.58 paid to petitioner’s attorney in 1924 
w T as properly included in petitioner’s gross income for 
1924. 

(3) The Board erred in failing to set out sufficient of 
the facts stipulated to show the nature of the instruments 
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under which the trustee and executor paid fees to the at¬ 
torney who conducted the contest of the will of Wel- 

37 lington R. Burt. 

(4) The Board erred in that it failed to find as a 
fact that petitioner was engaged in a trade or business 
and in finding as a fact that she was not engaged in a trade 
or business. 

(5) The Board of Tax Appeals erred in refusing to al¬ 
low as a deduction in computing the petitioner’s net income 
for 1925 the sum of $19,089.82 paid by the petitioner in 
1925 as attorney’s fees and legal expenses incurred by the 
petitioner in obtaining the income upon which the tax in 
question is based. 

(6) The Board erred in that it failed to set out all the 
facts relevant to the suit that was instituted by Henry 
Gamble against petitioner and others, which suit gave rise 
to the expenditure of the amount of $19,089.82 mentioned 
in the preceding subparagraph. 

(7) The Board erred in rendering decision for the re¬ 
spondent. 

Wherefore your petitioner prays that the decision of the 
United States Board of Tax Appeals be reviewed and re¬ 
versed by this Honorable Court, and for such other 

38 and further relief as the Court may deem meet and 
proper in the premises. 

F. 0. GRAVES, 

FREDERICK 0. GRAVES, 

922 Southern Building, Washington, D. C.; 
WARD LOVELESS, 

WARD LOVELESS, 

922 Southern Building, Washington, D. C., 

Attorneys for Petitioner. 

Of Counsel: 

Messrs. MILLER & CHEVALIER, 

Washington, D. C. 

39 City of Washington, 

District of Columbia, ss: 

Ward Loveless, being duly sworn, deposes and says that 
he is the attorney for the petitioner; that he knows the 
contents of the foregoing petition; that to the best of his 
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knowledge and belief the statements therein are true and 
that the assignments of error are well taken and intended 


to be argued. 


Subscribed and sworn to 
October, 1930. 


WARD LOVELESS, 
before me this 30th day of 

AMY L. FAIRLESS, 

Notary Public. 


My Commission Expires Sept. 9, 1933. 

40 United States Board of Tax Appeals. Filed Oct. 30, 

1930. 

United States Board of Tax Appeals. 

Docket No. 37900. 


Emma Burt Hutchings, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review. 

To Honorable C. M. Charest, 

7 | 

General Counsel, Bureau of Internal Revenue, 
Attorney for Respondent. 

You are hereby notified that the petitioner did on the 
30th day of October, 1930 file with the Clerk of the United 
States Board of Tax Appeals at Washington,; D. C. a peti¬ 
tion for review by the Court of Appeals of the District of 
Columbia of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for re¬ 
view and the assignment of errors as filed is hereto at¬ 
tached and served upon you. j 

Dated at Washington, D. C., this — day of ■——, 1930. 

F. O. GRAVES, 

WARD LOVELESS, 
Attorneys for Petitioner. 

Personal service of the above and foregoing notice, to¬ 
gether with a copy of the petition for review and assign- 


28 


EMMA BURT HUTCHINGS VS. 


ment of errors mentioned therein, is hereby acknowledged 
this 30th day of October, 1930. 

(Signed) C. M. CHAEEST, 

F., 

Attorney for Respondent. 

Now, January 17,1931, the foregoing Petition for Review 
with notice of filing and proof of service certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

41 United States Board of Tax Appeals. Lodged Dec. 

30, 1930. 

United States Board of Tax Appeals. Filed Jan. 8, 1931. 

United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Appellant, 
vs. 

Commissioner of Internal Revenue, Appellee. 

Statement of Evidence. 

The above entitled cause came on for hearing in Wash¬ 
ington, D. Q., and was heard on the 12th day of May, 1930 
before the Honorable C. Rogers Arundell, member of the 
United States Board of Tax Appeals. 

There were present Ward Loveless, attorney for Emma 
Burt Hutchings, the appellant herein, and Maxwell E. Mc¬ 
Dowell, attorney for the Commissioner of Internal Revenue, 
the appellee herein. 

The evidence introduced was in the form of a stipulation 
of facts signed by the attorneys for both parties. 

The stipulation reads as follows: 

“It is hereby stipulated by and between the above-named 
parties by their respective attorneys that the following 
facts are true and may be found as such by the Board; and 
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i 

that the Board may base its decision in this case upon the 
facts stipulated. 

1. Petitioner is an individual and kept heir books and 
records upon the cash receipts and disbursemehts basis and 
made her income tax returns for thesd years upon 
42 that basis. 

2. The petition covers the years 1924 and 1925. 


3. One of the errors alleged in the petition is that the 
Commissioner erred in computing the depletion deduction 
for both of the years involved therein. This error is waived 
for these two years with the understanding, however, that 
such waiver shall not prejudice the right of petitioner to 
reassert the same or similar errors for later iyears. 

4. The petition also alleges as a first issue that the Com¬ 
missioner erred in including in petitioner’s income for 1924 
the amount of $3,246.58 which was not received by her but 
by others; to-wit, certain attorneys. The facts in connec¬ 
tion with this are as follows: 

Petitioner is a daughter of the late Wellington E. Burt. 

Wellington E. Burt of Saginaw, Michigan, died March 2, 
1919, leaving a large estate which consisted principally of 
stocks and bonds and of valuable iron ore lands in the 


Mesaba Eange in the State of Minnesota. At the time of 
his death, he left as his only heirs at law, four children 
living and the descendants of two children vjho had pre¬ 
viously died. He left a will, a copy of which, together with 
codicils, is found on pages 27, 28, 29, 30, 31, 32, 33, 34', 35 
and 36 of a pamphlet entitled, ‘The Burt Iron Mineswhich 
pamphlet is submitted herewith as Exhibit ‘A’ and which 
pamphlet (to the extent referred to in this stipulation here¬ 
in) is made a part hereof. 

The testator’s immediate descendants promptly attacked 
the validity of this will in the Probate Court of Saginaw 
County, Michigan, upon the ground that the accumulations 


provided in the will were contrary to law and upon the ground 


of lack of testamentary capacity. The ease was certified 
to the Circuit Court of Saginaw County, andj while there 
pending, but after it had been virtually prepared for trial, 
an agreement was executed on July 1, 1920, between the 
heirs at law as first party, other legatees as second party 
(these two groups being all the legatees whose rights were 
affected), the Second National Bank of Saginaw as trustee 
and executor as third party and one George B. Morley, 
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eotrustee, as fourth, party. This compromise agreement is 
set forth on pages 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 
48, 49, 50, 51 and 52 of the pamphlet entitled, ‘ The Burt Iron 
Mines’, which is submitted herewith, marked Exhibit ‘A’ 
and made a part hereof. 

This compromise agreement dated July 1, 1920 
43 was presented to the Circuit Court of Saginaw 
County in Chancery for approval and on July 27, 
1920, the said court made a decree by which it ordered the 
will and codicil as modified by the agreement admitted to 
probate and held the agreement valid and binding upon the 
parties. No appeal was taken and the decree became final. 
An order was entered in the Probate Court in accordance 
with the Circuit Court’s judgment, admitting to probate 
as the will of Wellington E. Burt, the will (including the 
codicils) as modified by the compromise agreement. 

The attorney who represented the heirs at law in the will 
contest and settlement was employed on or about March 
15, 1919 under an employment agreement, a copy of which 
is shown on pages 107, 108, 109 and 110 of a pamphlet en¬ 
titled, ‘The Burt Iron Mines’, which is submitted herewith, 
marked Exhibit ‘A’ and made a part hereof 

On October 3, 1919, a Supplemental Employment Agree¬ 
ment was entered into between the Attorney who repre¬ 
sented the heirs at law in the will contest and settlement 
and the heirs at law. A copy of this Supplemental Agree¬ 
ment is shown on pages 110 and 111 of the pamphlet en¬ 
titled, ‘The Burt Iron Mines’, which is submitted herewith, 
marked Exhibit ‘A’ and made a part hereof. 

On or about the 9th day of July, 1920, orders were given 
by the heirs at law of Wellington R. Burt (including peti¬ 
tioner) to the Second National Bank of Saginaw, Michigan, 
directing said bank to pay to the attorney who represented 
the said heirs at law of Wellington E. Burt in the will con¬ 
test and settlement, the agreed percentages of the amounts 
of money then or thereafter payable to the respective heirs 
at law of Wellington R. Burt under the agreement of July 
1, 1920. A true copy of such orders is shown on pages 111 
and 112 of a pamphlet entitled, ‘The Burt Iron Mines’, 
which is submitted herewith, marked Exhibit ‘A’ and made 
a part hereof. 

On or about July 30, 1920, supplements to the orders of 
July 9, 1920 on the Second National Bank of Saginaw were 
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given to said Second National Bank of Saginaw by the 
heirs at law of Wellington R. Burt, including petitioner. 
A true copy of such supplements to orders of j July 9, 1920 
on the Second National Bank of Saginaw, which supple¬ 
ments are dated July 30, 1920, is shown on pages 113 and 
114 of the pamphlet entitled, ‘The Burt Iron Mines,’ which 
is attached hereto as Exhibit ‘A’ and made a part hereof. 
Under and by virtue of said order signed by pe- 

44 titioner dated July 9, 1920 and said 1 supplement 
thereto also signed by petitioner and dated July 30, 

1920, the said Second National Bank of Saginaw paid to 
the attorneys during 1924 the amount of $3,246.58. 

The respondent has added to the income reported by pe¬ 
titioner the amount of $3,246.58, being the amount so paid 
on order of petitioner by the Second National Bank of Sagi¬ 
naw to the attorneys representing the heirs of Wellington 
R. Burt in the aforementioned litigation. 

5. Petitioner paid in 1925 the sum of $152.91 for attor¬ 
ney’s fees and expenses in preparing her Federal income 
tax return for 1924 and respondent has disallowed such 
payment as a deduction for purposes of determining the 
amount of her income tax for 1925. 

6. In 1925, petitioner paid as attorney’s fees and ex¬ 
penses in connection with what is known ad the Gamble 
Suit the amount of $19,089.82. The respondent has denied 
to petitioner a deduction of the said amount jof $19,089.82 
in determining the amount of her income taps for 1925. 
The facts in connection with this suit are as follows: 

Petitioner, together with the other heirs qf Wellington 
R. Burt and the Executor of the Estate of Wellington R. 
Burt, were sued for an accounting of the property received 
from Wellington R. Burt. This suit was instituted by Henry 
Gamble who claimed to own one-fourth of the net proceeds 
derived from the leased property in Minnesota and in the 
said suit sought to have the court adjudge to him, one- 
fourth of the net proceeds derived from said leased prop¬ 
erty prior to the death of Wellington R. Burt; one-fourth 
of the proceeds derived from said property since the death 
of said Wellington R. Burt; and one-fourth of the net pro¬ 
ceeds to be derived from said leased property for 

45 all times thereafter so long as any proceeds were 
received from the said Minnesota lands; as well as 

sought to have a receiver appointed to take charge of the 
Minnesota properties and distribute the proceeds. 
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The heirs and executor of Wellington E. Burt defended 
that suit and upon final hearing it was adjudged that the 
alleged contract asserted by Gamble as basis of his one- 
fourth interest in the proceeds from the said leased prop¬ 
erty in Minnesota was a forgery and judgment was entered 
dismissing his Bill of Complaint. 

During the years 1924 and 1925, and both of them, pe¬ 
titioner was receiving and did receive amounts paid to her 
in pursuance of the Compromise Agreement of the contro¬ 
versies arising out of the will of Wellington K. Burt, which 
agreement was dated July 1,1920; and part of the amounts 
so received was received from the leased property in Min¬ 
nesota concerning which the Gamble suit was instituted 
against petitioner and others. 

(Sgn.) WAED LOVELESS, 

WAED LOVELESS, 

922 Southern Building, Washington, D. C. 

Attorney for Petitioner. 
(Sgn.) C. M. CHAREST, 

(E. G. W.,) 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue.” 

Testator’s will together with codicils, which was made 
a part of the foregoing stipulation and referred to therein 
as appearing on pages 27 to 36, inclusive, of Exhibit “A”, 
reads as follows: 

“(1) I, Wellington R. Burt, of the City and 
46 County of Saginaw, Michigan, do make, declare 
and publish this as my last will and testament, hereby 
revoking all former wills by me made. 

(2) I hereby appoint the Second National Bank of Sagi¬ 
naw, Michigan, as Trustee and executor to manage my 
estate after my death, as herein provided, unless I shall, 
during my lifetime, appoint some other Bank or Trust 
Company as Trustee and Executor. In case I make such 
substitution, the Bank or Trust Company so substituted is 
to take full charge of all my property, and carry out the 
provisions as herein expressed, the same as the said Second 
National Bank, above mentioned, would have done had they 
remained as Trustee and Executor, the substituted Bank 
or Trust Company accepting the same remuneration as 
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herein provided for the said Second National Bank. Should 
I make substitution of a different Bank or Trust Company 
the substitution will be in the form of a Codicil to this, my 
will, and the Bank or Trust Company named ip such Codicil 
will take the place of the said Second National Bank and 
the said Second National Bank shall then have nothing 
further to do with my estate. 

(3) Said Bank or Trust Company is to take ! charge of all 
my estate, real, personal and mixed, of which I may die 
possessed, as hereinafter provided. To manage and conduct 
said Trust, created by this will, with full power, except as 
hereinafter limited; to sell, convey and lease any of the 
same and invest and reinvest the proceeds of! any sale, as 
hereinafter provided, until the termination of the Trust 
herein created. 

(4) First, the Trustee and Executor shall! pay all my 
funeral expenses and all my legal debts-l 

47 (5) The Trustee and Executor shall pay to my 

four daughters, viz: Mrs. Harriette ljurt Ashley; 
Mrs. Jennie Burt Hay; Mrs. Emma Burt Hatchings and 
Mrs. Marion Burt Stone, the sum of Five Thousand ($5,- 
000.00) Dollars annually to each of them. 

(6) The Trustee and Executor shall pay annually to my 
son, George R. Burt, the sum of Thirty. Thousand ($30,000.- 
00) Dollars, and the sum of Five Thousand ($5,000.00) 
Dollars annually to Mary Bell Burt, widow of my son, 
Charles W. Burt. 

(7) The Trustee and Executor shall pay annually to the 
daughters of my son, Charles W. Burt, deceased, viz: Alice 
Amine Burt; Mary Bell Burt and Marion Stone Burt, or 
their proper guardian, the sum of Two Thousand ($2,000.- 
00) Dollars, to each of them. 

(8) The Trustee and Executor shall pay annually to my 
brother Ebenezer Burt; my sister Eliza BurtjGamble and 
my housekeeper, Lena B. Garber, the sum of Three Thous¬ 
and ($3,000.00) Dollars to each of them. 

(9) The Trustee and Executor shall pay One Thousand 
($1,000.00) Dollars annually to each of the following named 
persons, viz: 

Maude E. Burt, Ethel Burt, Lillian Burt Blinco, Frances 
Burt Ford, daughters of my brother, Ebenezer Burt. 

Frank Burt, son of Jehial Burt, Belleville, Michigan. 

3—5342a 
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Nancy M. Petrie Crawford, Standish, Michigan. 

Alicia Welling, Alson H. Welling, Alice A. Patch, Olivia 
Antisdel, George Welling, and Mary, his wife, children of 
W. J. Welling, now deceased. 

Teresa Reynolds, Horton, Michigan. 

Hattie Reynolds, daughter of Edward Reynolds, Horton, 
Michigan. 

48 Martha Reynolds Colby, Horton, Michigan. 

Mrs. Flora Fallas, Horton, Michigan. 

Ross Burt Squires, Rockford, Michigan. 

Albert Bertrand, Saginaw, Michigan. 

Loren G. Ford, Orosi, California. 

Arthur E. Foote, Marshall, Mich., R. F. D. No. 1. 

Alfred Tolbert Richardson, North Yakima, Wash. 

James E. Torrans, my nephew, New York City. 

William T. Otis and Sarah W. Otis, his wife, Saginaw, 
Mich. 

John Dunaske, my chauffeur, Saginaw, Mich. 

Hilda Louise Dus, my cook, Saginaw, Mich. 

Where the above payments are to be made jointly to 
husband and wife, the payments are to be continued until 
the death of the survivor and are to be made Five Hundred 
($500.00) Dollars annually to each of them so long as they 
both live, but upon the death of either, the survivor shall 
receive the full payment of One Thousand ($1,000.00) Dol¬ 
lars. 

(10) In addition to the parties named in the above para¬ 
graph the Trustee and Executor shall pay annually One 
Thousand ($1,000.00) Dollars to Ross Burt Squires, as 
(Trustee for Eleanor Marion and Isabel Pool, daughters 
of his sister, now deceased. 

(11) The Trustee and Executor shall pay annually to 
the proper officer of the Board of Education of the City of 
Saginaw, East Side, Michigan, the sum of Fifteen Thou¬ 
sand ($15,000.00) Dollars, to be used for the maintenance 
and additions for the Manual Training Department of the 
said East Side Schools, and, also, a further sum of Two 
Thousand ($2,000.00) Dollars annually to the proper officer 
of said East Side Board of Education, above mentioned, 
to be used for the maintainance and development of the 
gardens used in connection with the above mentioned East 
Side Schools. However, should the said East Side Schools 
or School System, consolidate or unite with the West Side 
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Schools, or School System, then at that time, the provisions 
above mentioned shall cease and become null and void and 
my Trustee and Executor shall have no authority to make 
any further payments, as provided in this paragraph after 
any such consolidation shall take place. 

49 (12) My Trustee and Executor shall pay annually 

to the Board of Managers, or Trustees for the Home 
for the Aged, Saginaw, Michigan, the sum of Three Thou¬ 
sand ($3,000.00) Dollars, to be used for the maintenance and 
Expenses of said Home for the Aged. They shall also pay 
annually to the Treasurer, or proper financial officer of the 
Young Women’s Christian Association of Saiinaw, Michi¬ 
gan, the sum of Three Thousand ($3,000.00) (Dollars to be 
used for the care and maintenaneeof theabovenpmed institu¬ 
tions; and, also a like sum of Three Thousand ($3,000.00) 
Dollars annually to the Treasurer or proper financial officer 
of the Women’s Hospital Association of Saginaw, Michi¬ 
gan. 

(13) I hereby appoint my private Secretary, William T. 
Otis, who is familiar with the details of my estate, to assist 
the Trustee and Executor in the protection of tjhe estate and 
the carrying out of the provisions herein contained. It is 
to be understood that the said William T. Otis shall not 
be required to devote his entire time to this matter, but only 
so much as the Trustee and Executor shall deem necessary, 
or for detailed information required by George R. Burt, 
my son. So long as said Otis shall consent to assist the 
Trustee and Executor he shall receive as compensation for 
his services the sum of Four ($4,000.00) Dollars per annum 
to be paid by the Trustee and Executor from! the funds of 
the estate. Said Otis to have free access to all books, docu¬ 
ments and records of the estate at any and all times. 

(14) All payments herein provided shall be made each 
year; according to the provisions hereinbefore made, but 
shall the income for any year not be sufficient to make all 
the payments herein provided, then in that event, a sum 
sufficient shall be taken from the principal of i the estate so 
that all payments herein provided may be made in full. 

(15) All annuities and annual payments herein provided 
shall be paid in equal quarterly installments on |the Fifteenth 
days of January, April, July and October in each year, and 
such payments shall begin at the first payment date above 
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mentioned after the Trustee and Executor accepts the 
Trust : and takes charge of the estate, or not to ex- 

50 ceed three months thereafter. 

(16) All payments to beneficiaries mentioned in 
this will shall cease at their death and not extend to their 
heirs. All annuities and all payments provided for in this 
will are limited and conditioned to continue only during 
the period of the Trust created by this will. At the expira¬ 
tion of the Trust, as hereinafter provided, all annuities and 
payments shall cease. In no event shall any annuity or 
payment provided herein continue after the time herein¬ 
after specified for the termination of the Trust. 

(17) In making the foregoing bequests it is my intention 
that the amounts herein provided to be paid, shall be paid 
directly and only to the beneficiaries herein named, or their 
proper guardian, and that no legal title is passed to them 
that shall be subject to garnishee or attachment by cred¬ 
itors, or that they can make any transfer of, either by order 
or assignment, or any other document, which could be bind¬ 
ing upon or accepted by the Trustee and Executor. The 
Trustee and Executor is not authorized to pay on any such 
order or transfer, but the funds shall remain in the Trust, 
to be paid only to each beneficiary, or their proper guard¬ 
ian, at the times stated herein, until they shall cease to be 
beneficiaries, according to the terms and conditions herein 
provided. All payments to be made directly to each bene¬ 
ficiary or their proper guardian, who shall, at that time, 
receipt to the Trustee and Executor therefor, and the Trus¬ 
tee and Executor shall accept no other receipt except for the 
money actually paid to each beneficiary or their proper 
guardian. 

(18) All funds arising from income from securities be¬ 
longing to the estate, or from the payment of securities 
themselves as they may be paid or as they may become due, 
or from the proceeds of the sale of anything belonging to 
the estate, or from royalties from iron mines, or from any 
other source, after making all the payments herein pro¬ 
vided, the surplus funds remaining on hand shall be in¬ 
vested every thirty days, as nearly as may be by the Trus¬ 
tee and Executor, in United States Government 

51 bonds, State bonds or bonds of the Cities of New 
York, Chicago or Detroit, Michigan, so long as they 


DAVID BURNET, COMMR. OP INT. REV. 


37 


shall yield three per cent or better. No bond shall be pur¬ 
chased for the estate which cannot be listed under Michigan 
laws with the County Treasurer as to taxes. All bonds pur¬ 
chased for the estate shall be listed at once and the tax paid 
the County Treasurer, making the bonds tax Exempt after 
so listing and paying the fee, and no bonds shall be bought 
for the estate which cannot be so listed and made tax ex¬ 
empt, if the law remains as it now is. 

(19) The iron mines, iron mining stocks or interests in 
iron mines located in the State of Minnesota^ of which I 
may die possessed, shall not be sold or in any way encum¬ 
bered by the Trustee and Executor. All the iron mine 
leases in Minnesota shall continue as now leased. All other 
real estate shall be disposed of from time to time as the 
opportunity occurs, at the best prices obtainable, and the 
proceeds of such sales shall be invested in the planner here¬ 
inbefore provided for surplus funds. 

(20) The Trust herein created shall continuejfor and dur¬ 
ing the period of the lives of my two grandsons., Wellington 
Burt Hay and Wellington R. Burt. Upon the death of the 
last survivor of these two grandsons, all the real estate re¬ 
maining in the Trust shall be distributed among my legal 
heirs, but all personal property shall continue in the trust 
for twenty-one years after the death of my last surviving 
grandchild that shall be living at the time of my death, and 
shall be subject to the terms and conditions hereinbefore 
set forth. At the end of twenty-one years after the death 
of my last surviving grandchild that shall be living at the 
time of my death, the Trust shall terminate; and all the 
funds of every name and nature remaining in the Trust 
shall be distributed to my legal heirs. 

(21) As compensation for the carrying out of the pro¬ 
visions herein contained the Trustee and Executor is to 
have one-half of one per cent on all moneys received from 
the estate to cover all their services for receipts and dis¬ 
bursements. However, should one-half of one per cent on 

the receipts from the estate amount in any one year 
52 to less than Three Thousand Five Hundred ($3,500.- 

00) Dollars, then, in that event, the Trustee and 
Executor is to have as compensation for its; services for 
that year a sum from the funds of the estate^ which taken 
with the one-half of one per cent on the receipts for that 
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year shall make a total of Three Thousand Five Hundred 
($3,500.00) Dollars as compensation to the Trustee and 
Executor for that year. In other words the Trustee and 
Executor shall receive one-half of one per eent on all re¬ 
ceipts from the estate even if such sum shall exceed Three 
Thousand Five Hundred ($3,500.00) Dollars in any one 
year, but if one-half of one per eent is less than Three Thou¬ 
sand Five Hundred ($3,500.00) Dollars in any one year 
enough shall be taken from the funds of the estate to make 
the total up to Three Thousand Five Hundred ($3,500.00) 
Dollars as remuneration to the Trustee and Executor for 
that year. 

(22) The Trustee and Executor shall make a yearly 
report in detail to my son, George R. Burt, as to the con¬ 
dition of the estate. 

(23) In the event of the Trustee and Executor herein 
named being- for any reason unable to carry out the terms 
and conditions as herein stated, or to perform the duties as 
Trustee and Executor, then the Court of Record having- 
jurisdiction over such matters, shall appoint a successor, 
who shall be some Bank or Trust Company having a paid 
up capital of at least Five Hundred Thousand ($500,000.00), 
Dollars which Bank or Trust Company upon receiving such 
appointment shall be qualified and vested with all the powers 
of the Trustee and Executor herein named, and shall carry 
out the Trust to its final termination, in accordance with 
the terms and conditions herein specified, application for 
such appointment being made by any one who may be inter¬ 
ested as a beneficiary of final distributee. 

(24) In witness whereof I, the above named testator, 
have hereunto set my hand and seal this Eighth day of 
August in the year of our Lord Nineteen Hundred Seven¬ 
teen. 

WELLINGTON R. BURT, [seal.] 

53 “Saginaw, Michigan, August 8, 1917. 

(25) This instrument is signed, sealed and published by 
Wellington R. Burt, the testator, as and for his last will, 
in the presence of us, who, at his request, in his presence 
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and in the presence of each other, have hereunto set our 
hands as witnesses. 

HENRY EUGENE DIETZ, j [seal.] 
Saginaw, Mich. 

HERBERT L. SCHABINGER, [seal.] 
Saginaw, Mich. 

HAROLD A. CRESSWELL, [seal.] 
Saginaw, Mich. 

I, Wellington R. Burt, of the City and Coujnty of Sagi¬ 
naw, Michigan, do make, declare and publish this as a Codi¬ 
cil to this my last will and testament, hereby ratifying and 
confirming my said will, dated August 8, 1917,! except as it 
is changed by this Codicil. 

In paragraph Five of my will I have madb provisions 
for the payment of Five Thousand ($5,000.00) Dollars an¬ 
nually to each of my four daughters named in said para¬ 
graph Five. I now eliminate from said paragraph the 
name of my daughter, Marion Burt Stone and my Trustee 
and Executor shall not make any payment whatever to her 
but shall construe my will as though her name had never 
been mentioned. 

In witness whereof I, the above named testator, have 
hereunto set my hand and seal this Twenty-Fifth day of 
September in the year of our Lord Nineteen Hundred 
Seventeen. 

WELLINGTON R. BURT. 

Saginaw, Michigan, September 25, 1917. 

This instrument is signed, sealed and published by 
Wellington R. Burt, the testator, as a Codicil to this his 
last will and testament, in the presence of us, who, at his 
request, in his presence and in the presence of each other, 
have hereunto set our hands as witnesses. 

HAROLD A. CRESSWELL, 

Saginaw, Mich. 

HERBERT L. SCHABINGER, 

Saginaw, Mich. 

I, Wellington R. Burt, of the City and County of Sagi¬ 
naw, Michigan, do make, declare and publish this as a 
Codicil to this my last will and testament, dated August 8, 
1917, hereby ratifying and confirming my said will and 
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Codicil Number One except as the same may be changed by 
this Codicil, which is Number Two. 

54 In addition to the payments provided for in my 
will my Trustee and Executor shall pay annually to 
my grandson, Wellington Burt Hay, the sum of Six Thou¬ 
sand ($6,000.00) Dollars, and a like sum of Six Thousand 
($6,000.00) Dollars annually to Louis C. Hay, husband of 
my daughter, Jennie Burt Hay. The above mentioned pay¬ 
ments shall be made to each beneficiary during his life time, 
but shall cease at his death unless his wife shall survive 
him, then, in that event, the wife shall receive the payment 
that would have gone to her husband if living, but upon 
her death such payments shall cease and shall not extend 
to her heirs. 

In paragraph Number Nine (**9) of my said will I have 
made provision for the payment of One Thousand ($1,- 
000.00) Dollars annually to certain beneficiaries named in 
said paragraph, among which is the name of Flora Fallas. 
My Trustee and Executor shall make a further payment 
to her of Two Thousand ($2,000.00) Dollars annually, which 
with the One Thousand ($1,000.00) Dollars already pro¬ 
vided in said paragraph Nine, will make a total of Three 
Thousand ($3,000.00) Dollars annually to her. 

The payments provided in this Codicil shall be at the 
same time and subject to the same terms and conditions 
as the payments provided in my will, however, in no event 
shall the payments mentioned in this Codicil continue after 
the termination of the Trust, as provided in my said will. 

In witness whereof I, the above named testator, have 
hereunto set my hand and seal this Thirteenth day of De¬ 
cember, 1917. 

WELLINGTON K. BURT. 

Saginaw, Michigan, December 13, 1917. 

This instrument is signed, sealed and published by Wel¬ 
lington R. Burt, the testator, as a Codicil to this his last 
will and testament, in the presence of us, who, at his re¬ 
quest, in his presence, and in the presence of each other, 
have hereunto set our hands as witnesses. 

HAROLD A. CRESSWELL, 

Saginaw, Mich. 

HERBERT L. SCHABINGER, 

Saginaw, Mich. 
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I, Wellington E. Burt, of the City and County of Sagi¬ 
naw, Michigan, do make, declare and publish this as 
55 a Codicil to this my last will and testament, dated 
August 8, 1917, hereby ratifying and confirming my 
said will and codicils Numbered One and Two, except as 
the same may be changed by this Codicil which is Number 
Three. 

In paragraph Number Eleven of my will I have made 
provisions for the payment of Fifteen Thousand ($15,- 
000.00) Dollars annually for the maintainanee and addi¬ 
tions for the Manual Training Department Of the East 
Side Schools; also a payment of Two Thousand^ ($2,000.00) 
Dollars annually for the maintainanee and development of 
the gardens used in connection with the said East Side 
Schools, and, in paragraph Number Twelve have made 
provisions for the payment of Three Thousand ($3,000.00) 
Dollars annually for the maintainanee and expenses of the 
Home for the Aged; Three Thousand ($3,000.00) Dollars 
annually for the care and maintainanee of the Young 
Women’s Christian Association, and Three Thousand ($3,- 
000.00) Dollars annually to the Woman’s Hospital Asso¬ 
ciation of Saginaw, Michigan. I now eliminate said para¬ 
graphs Eleven and Twelve of my will and my Trustee and 
Executor shall construe my will as though said paragraphs 
Eleven and Twelve had never been written and shall make 
none of the payments mentioned in said paragraphs Eleven 
and Twelve. 

In witness whereof I, the above named testator, have 
hereunto set my hand and seal this Sixth day of February, 
Nineteen Hundred Eighteen. 

WELLINGTON E. BUET. 

Saginaw, Michigan, February 6, 1918. 

This instrument is signed, sealed and published by Wel¬ 
lington E. Burt, the testator, as a Codicil to this his last will 
and testament, in the presence of us, who, at; his request, 
in his presence, and in the presence of each! other, have 
hereunto set our hands as witnesses. 

HAEOLD A. CEESSWELjL, 

Saginaw, Mich. 

HEEBEET L. SCHABINGEE, 

Saginaw, Mich.” 
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56 The compromise agreement, which was made a 
part of the foregoing stipulation and referred to 

therein as appearing on pages 36 to 52, inclusive, of Ex¬ 
hibit “A”, reads as follows: 

“Compromise Agreement Settling Burt Will Litigation. 

(This Agreement is Incorporated as a Part of the Will 
in the Order of Probate in Both Michigan and Minnesota.) 

This agreement made this 1st day of July, A. D. 1920, 
between Jane Burt Hay, George E. Burt, Emma Burt 
Hutchings, Marion Burt Stone, Margaret Ashley Paddock, 
Alice Burt McDowell, Mary Bell LeBus, and Marion Stone 
Burt, parties of the first part, the last two being infants 
who act through their Guardian, Samuel H. Halley, (the 
eight parties of the first part constituting the legal heirs 
of Wellington K. Burt, Deceased, the first four being his 
children, the fifth the daughter of his deceased daughter, 
Harriet Burt Ashley, and the sixth, seventh and eighth the 
children of his deceased son, Charles W. Burt); Louis C. 
Hay and Wellington Burt Hay, and Louise Taylor Hay, 
parties of the second part (the three parties of the second 
part being legatees in the instrument propounded as the 
Last Will and Testament of Wellington R. Burt, deceased, 
Exhibit 1 hereto attached, and they together with certain 
of the parties of the first part, constituting all the legatees 
in said Will, whose rights are affected by this agreement); 
the Second National Bank of Saginaw, Michigan, 

57 party of the third part in its individual capacity and 
as executor and trustee in the hereinafter described 

unprobated will of Wellington R. Burt, deceased, (said 
party of the third part is a corporation organized and exist¬ 
ing under the laws of the United States and duly authorized 
to act as an executor of a will probated in the State of 
Michigan, and to execute the trusts and powers hereinafter 
described and mentioned); and George B. Morley, as Co- 
Trustee, of said Bank, party of the fourth part. 

Witnesseth that Whereas, Wellington R. Burt died March 
2nd, 1919, an inhabitant and resident of the City of Sagi¬ 
naw, County of Saginaw, State of Michigan, and said party 
of the third part shortly thereafter as executor named in 
an instrument purporting to be the Last Will and Testa- 
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ment of said Wellington E. Burt, deceased, of which Ex¬ 
hibit 1 hereto attached is a copy, presented tile same for 
probate to the Probate Court for said County of Saginaw, 
and, 

Whereas said probate was opposed by said parties of 
the first part, and the contest for probate was duly certified 
to the Circuit Court for the County of Saginaw, in accord¬ 
ance with law, and, 

Whereas the suit to determine whether or not said Will 
shall be admitted to probate is now pending in said Circuit 
Court for the County of Saginaw, and undetermined, and, 

Whereas the parties hereto have, subject to the approval 
of the proper court lawfully obtained, agreed tp settle said 
controversy upon the terms and conditions next;hereinafter 
mentioned. 

Therefore, in consideration of the premises and the cove¬ 
nants of the parties hereto, subject to the approval of the 
Court aforesaid, it is hereby agreed as follows: 

Section 1. Said instrument, Exhibit 1, hereto attached, 
with the three codicils constituting a part thereof shall, 
subject to the modifications in this agreement contained, 
be admitted to probate as the Last Will & Testament of 
said Wellington K. Burt, deceased, and full effect shall be 
given thereto except insofar as said Will and codicils are 
inconsistent with this agreement, and so far as they are 
so inconsistent, full effect shall be given to this agreement, 
and all the estate of said Wellington E. Burt, deceased, 
shall be disposed of and managed in accordance with the 
provisions of said Will, as modified by this agreement, 
with the same effect as if said Will of Wellington E. Burt, 
deceased, had contained provisions having the; legal effect 
of so modifying it, and in the final order distributing said 
estate, the property belonging thereto shall be as- 
58 signed and distributed as if said will had been so 
modified. 


Section 2. All legacies given by the Will of Wellington E. 
Burt, deceased, to any party to this agreement, shall be 
surrendered to the Estate. But it is agreed that in view of 
the long and faithful services of William T. Otis to said 
decedent, there shall be paid to him during his lifetime, 


from and after the date of this agreement in 


equal quar¬ 


terly installments, an additional annuity of $4,(}00; the sum 
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to be paid out of the funds of (lie Estate other than the 
money and property going to the first parties under section 
three hereof. 

Section 3. The parties of the first part shall receive from 
the Estate the sum of $720,000.00 in money, of which $600,- 
000.00 shall be paid in cash within ten days after the final 
Michigan court order or decree making this agreement ef¬ 
fectual, and $120,000.00 shall be paid on or before two (2) 
years thereafter, without interest for the first year, and 
with interest at the rate of 4 per cent per annum (payable 
semi-annually) after the beginning of the second year. 
Said money so paid shall be equally divided among the 
six interests represented by said parties of the first part; 
the one-sixth interest represented by the children of Charles 
W. Burt, deceased shall be divided equally among the three. 
All unleased lands in the State of Minnesota, belonging to 
said estate, particularly described in Schedule 1 hereto at¬ 
tached, and all proceeds derived therefrom after January 
1st, 1920, if any, shall be the absolute property of the par¬ 
ties of the first part, to be held by them respectively in six 
equal undivided interests, with full power to dispose of the 
same. The one-sixth interest represented by the three (3) 
children of Charles W. Burt, deceased, to be held by them 
in equal undivided interests. All the estate’s Minnesota 
lands now under lease, hereinafter particularly described, 
the ore therein, and the Estate’s interest in the leases 
thereon shall—subject to the rights of said party of the 
third part, described in section 6 of this agreement—and 
all the proceeds from ore mined thereon or otherwise de¬ 
rived from said land after January 1st, 1920, shall likewise 
(subject to the said above mentioned rights of said party 
of the third part) be the absolute property of the said par¬ 
ties of the first part and be owned and held by them in six 
(6) equal undivided shares as above stated, with full power 
to dispose of the same, subject only to the above 
59 described rights of the party of the third part. 

The said Minnesota leased lands as described as 

follows: 

The East half (EVc) of the Southeast quarter (SE 1 /*) 
of Section Thirteen (13); The Southwest quarter (SW14) 
of Southeast quarter (SE X A) of Section Thirteen (13); 
the Southwest Quarter (SW14) of Section Twenty (20); 
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the West half (W%) of the Southwest quarter; (SW 1 /^) of 
Section Twenty-one (21); the Northeast quarter (NE 1 /^) 
of the Northeast quarter (NE 1 /)) of Section Twenty-three 
(23); the Southeast quarter (SE%) of Section Twenty- 
three (23); the Northeast quarter (NE%) of Northeast 
quarter (NE 1 /!) of Section Twenty-four (24 )j; the West 
half (WM>) of the West half (W%) of Section Twenty- 
four (24); the East half (E(4) of Northekst quarter 
(NE14) of Section Twenty-sis (26); the Eastj half (E%) 
of Southwest quarter (SW14) of Section TWenty-eight 
(28); the East half (E%) of Northeast quarter (NE14) 
of Section Thirty-one (31); the Lots Three (3) and 
Four (4) in Section Thirty-one (31); the Northeast 
quarter (NE14) of Section Thirty-two (32); the West 
half (WVe) of Northwest quarter (NW%)' of Section 
Thirty-two (32); the Southeast quarter (SE)4j) of North¬ 
west quarter (NW 1 /!) of Section Thirty-two (32); the 
North half (N 1 /;) of Section Thirty-three (3$); and the 
Northwest quarter (NW%) of the Northwest quarter 
(NW%) of Section Thirty-four (34). All th|e foregoing 
lands lying- in Township Fifty-eight (58); North of Range 
Twenty (20) West of the fourth principal Meridian, Coun¬ 
ty of St. Louis, State of Minnesota, which said lands are 
subject to and covered by a mining lease made, executed 
and delivered on the first day of January, A. D. 1900, be¬ 
tween said Wellington R. Burt and Amine M. Burt, his 
wife, parties of the first part, to Lake Superior Consoli¬ 
dated Iron Mines, a corporation organized under the laws 
of the State of New Jersey, as party of the second part, 
which said lease is recorded in the office of the Register of 
Deeds for St. Louis County, State of Minnesota in Book U 
of Agreements, on page 269 and following pages, reference 
to which said lease is hereby made for greater certainty. 

Also an undivided seven-sixteenths (7/16) of the North¬ 
east quarter (NE%) of the Southeast quarter (SE%) of 
Section Thirty-one (31) Town Fifty-eight (58), north of 
Range Twenty (20) West, St. Louis County, State of 
Minnesota, which said lands are subject to and covered by 
a certain mining lease bearing date the 19th day of July, 
A. D. 1902, between said Wellington R. Burt: and Amine 
M. Burt, his wife, of Saginaw, in the State of Mich- 
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60 igan, of the first part and the Oliver Iron Mining 
Company, a corporation organized under the laws 
of the State of Minnesota, which said lease or mining 
agreement was recorded in the office of the Register of 
Deeds for St. Louis County, State of Minnesota, in Book 
X of Agreements, on page 496 and following pages, refer¬ 
ence to which said lease is hereby made for greater cer¬ 
tainty. 

This section of this agreement is entered into in recog¬ 
nition of the laws of the State of Minnesota and the de¬ 
cisions of its Court of last resort in determining the 
character of the interest and rights of the heirs at law of 
Wellington R. Burt under the leases referred to and the 
effect of said laws and decisions upon the provisions of 
his last will relating to the accumulation of the royalties. 

Upon the probate of said will of Wellington R. Burt, de¬ 
ceased, as provided in Section 1 of this Agreement, the case 
shall be remitted and remanded to the Probate Court, for 
the County of Saginaw, with directions to proceed with 
the administration of the estate in accordance with the pro¬ 
visions of said will as modified by this Agreement and upon 
the final distribution the Minnesota lands leased and un¬ 
leased and all interests therein in this section described, 
shall be assigned and distributed to the parties of the first 
part, their heirs and assigns subject to the rights of the 
parties of the third part described in Section 6 of this 
Agreement, with the same effect as if said will as originally 
executed had contained provisions for such assignment, 
and distribution and in ancillary proceedings to be had in 
the Probate Court for the County of St. Louis, State of 
Minnesota (the County wherein the leased lands described 
in this section are situated), said Minnesota lands and all 
said interests therein shall likewise be assigned and dis¬ 
tributed to the parties of the first part, their heirs and 
assigns subject to the rights of the parties of the third 
part described in Section 6 hereof. 

Section 4. Said parties of the first part are to be charged 
with that proportion of the Federal Estate Tax and the 
inheritance taxes of all States in which any part of the 
property of the Wellington R. Burt Estate is situated, but 
not to include any part of the interest or penalties, if any, 
paid by the party of the third part which the aggregate 
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value of the money and leased and unleased Minnesota 
lands they receive under this agreement bears ito the value 
of the entire estate; Provided, however that j in ease the 
said total amount of taxes chargeable tjo parties of 
61 the first part shall exceed the sum of $1,400,000.00, 
then the parties of the first part shall a£ to such ex¬ 
cess be chargeable only with such proportion thereof as 
the value of the leased and unleased Minnesota lands they 
receive under this agreement bears to the value of the en¬ 
tire estate. The valuation upon which the Federal estate 
tax is paid shall be used in ascertaining values! upon which 
taxes will be apportioned under this Agreement. All taxes, 
if any, on said Minnesota property, including any tax on 
or on account of the Mineral leases (not paid hy Lessees), 
whether assessed in Michigan or Minnesota for the year 

1919 and prior years shall be paid out of the funds of the 
estate other than the money and property goiiig to parties 
of the first part under Section 3 hereof; all such taxes for 

1920 and subsequent years (not paid by Lessees), shall be 
paid by said parties of the first part. All other taxes as¬ 
sessed against said estate shall be paid out of the funds of 
the estate other than the money and property going to 
parties of the first part under Section 3 hereof. 

Section 5. The amount of tax so chargeable against the 
parties of the first part shall in the first instance, be paid 
by the said party of the third part, executor or trustee, 
from the funds of the estate other than the money and prop¬ 
erty going to parties of the first part under Section 3 hereof, 
and shall be repaid in the way and manner prescribed in 
Section 6 of this Agreement in twenty-six equal annual pay¬ 
ments—the first payment to be made fiveyears from thedate 
of the final orderor decree hereinbeforementioned—with in¬ 
terest upon the unpaid portions of the principal payable 
semi-annually at the rate of four per cent per annum from 
July 1,1920. Provided, that if in any one year after Janu¬ 
ary 1, 1920, the aggregate ore removed from the leased 
lands and paid for exceeds 2,000,000 tons, an additional 
installment of principal shall be paid that year of five (5) 
cents for each of said excess tons. Any sum so paid shall 
be so applied on the indebtedness as to effect an equal 
reduction of each installment thereafter maturing. 
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Section 6. To secure the payment to said party of the 
third part of the indebtedness described in Section 5 of 
this Agreement, said party of the third part and its Co- 
Trustee George B. Morley, and their successors in trust 
shall be vested with the legal title in trust to all of the 
estate’s Minnesota leased lands described in Section 
62 3 of this Agreement and the ore therein (subject to 

the lessee’s right therein) with the right to sell the 
same in the manner and form, and under the conditions 
hereinafter described, and with the right to modify the ex¬ 
isting royalty leases or to make new royalty leases, in the 
manner and under the conditions hereinafter described, 
and with the right to collect, apply and distribute the royal¬ 
ties accruing on any and all of said leases (or the proceeds 
of sale, in ease a sale is made), in the manner hereinafter 
described. Said party of the third part shall, during the 
continuance of the existing leases described in Section 3 
of the Agreement, collect the royalties accruing thereon, 
and shall, after deducting its own compensation and dis¬ 
bursements as in Section 8 of this Agreement provided, re¬ 
tain therefrom sufficient to pay and apply the same in pay¬ 
ing the interest and any matured installments of indebted¬ 
ness described or mentioned in Section 5 of this Agreement 
and distribute and pay over the balance to the parties of 
the first part, their heirs, representatives and assigns, 
quarterly—as said royalties are received—in accordance 
with their individual rights therein. Any money retained 
by said party of the third part for application on the pay¬ 
ment of the principal indebtedness shall draw interest at 
4 per cent per annum until so applied. Provided, how¬ 
ever, that 1 the right herein given to said party of the third 
part to apply royalties by it collected in payment of inter¬ 
est and matured installments of indebtedness is subject 
to its obligation to first distribute and pay to the parties 
of the first part, their heirs, representatives or assigns, 
in accordance with their respective individual rights there¬ 
in, the minimum aggregate sum of $100,000.00 each year 
which is payable from the first royalty payments for that 
year, and if, after making said distribution and payment 
of said $100,000.00 there remains an insufficient amount to 
pay the interest and then matured installments of indebted¬ 
ness described herein, such deficit shall be deferred and 
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paid as an installment of the indebtedness with interest at 
the rate of four per cent per annum as aforesaid, from the 
first money thereafter received by said party bf the third 
part, sufficient to pay said above named deficit | or any part 
thereof; and provided, further, that if the royalty payments 
received by said party of the third part for any one year 
are insufficient to enable it to pay to the parties of the first 
part, their heirs and assigns, said $100,000.00, the short¬ 
age below said $100,000.00 shall be paid from subse- 
63 quent royalty payments before any payment shall 
be made on principal and interest owing said party 
of the third part. Said party of the third part,: by and with 
the written consent of four-sixths in interest of the parties 
of the first part, their heirs, representatives: or assigns, 
in said leased land and the ore therein, isj hereby em¬ 
powered and obligated to make and execute an agreement 
with either of the lessees, their successors or assigns, of the 
existing leases of the leased Minnesota lands described in 
Section 3 of this Agreement, whereby such lessees may 
have a longer time to remove the ore situated therein. No 
such extension of such lease or leases shall be made beyond 
January 1, 1975. Should either of the existing leases (or 
any new lease made by virtue of this Section of this Agree¬ 
ment) of the leased Minnesota lands be cancelled, or other¬ 
wise terminated before the removal of all the merchantable 
ore situated in the lands embraced within said leases and 
before all the indebtedness described in Section 5 of this 
Agreement is paid, said party of the third parf, by and with 
the written consent of four-sixths in interest bf the parties 
of the first part, their heirs, representatives and assigns in 
said leased lands and the ore therein, is hereby empowered 
and obligated to make and execute a new r lease or leases 
covering all or part of the land embraced in the said exist¬ 
ing leases, but no such new lease shall extend beyond Janu¬ 
ary 1, 1975. But the party of the third part shall not be 
required to make any extension of the said existing leases 
or to make any new lease or leases which do not obligate 
the lessees to make to said party of-the third part at its 
office in Saginaw, Michigan, a minimum annual payment in 
the aggregate of $250,000 for each year during the entire 
period then remaining for the repayment to! the party of 

4— 5342a 


50 


EMMA BUET HUTCHINGS VS. 


the third part of the indebtedness described in Section 5 
of this agreement. Provided, however, that if during the 
first two years after the cancellation or termination of 
said lease or leases said party of the third part is unable 
to make new lease or leases upon terms satisfactory to said 
four-sixths interest, it may in that case at any time after 
the expiration of said two years make said new lease or 
leases on the best terms it can obtain, but said lease or 
leases shall terminate on or before January 1, 1975, but 
before making such new lease or leases the party of the 
third part shall give thirty days’ written notice to all the 
parties of the first part, their heirs, representatives or 
assigns, stating the terms of such proposed lease 
64 or leases. And provided further that the right of 
the party of the third part to make such new lease 
or leases shall not exist unless at the end of said sixty days’ 
notice there is due to third party installments of indebted¬ 
ness or interest, or it has not been reimbursed for taxes 
which it has paid on said property, or there are unpaid 
taxes on said property. Except as to amount of royalties 
to be paid and time of payments thereof and the period 
thereof, the terms and provisions of any said new lease 
shall be the same as those contained in the mining lease 
described in Section 3 of this Agreement, made and ex¬ 
ecuted January 1, 1900, between Wellington K. Burt and 
Amine M. Burt, his wife, parties of the first part, to Lake 
Superior Consolidated Iron Mines, parties of the second 
part. The royalties accruing on said modified lease or 
leases, or on said new lease or leases shall be collected by 
said party of the third part, which, after making therefrom 
the same 1 deductions as are hereinbefore provided to be 
made from payment of royalties under existing leases 
shall apply the same in the same manner as herein pro¬ 
vided for applying, distributing and paying royalties col¬ 
lected under existing leases. 

Said party of the third part is further vested with all 
powers of managing said leased land and ore, and all other 
powers necessary or needful to enable it to execute all or 
any of the foregoing powers, and to preserve and protect 
its security, and to safeguard the rights of said parties of 
the first part, their heirs, representatives and assigns, in 
the premises, and to insure a full compliance by any les- 
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sees, their successors and assigns, with the terms and con¬ 
ditions of all or any of the leases hereinbefore described or 
hereafter made, including the right to terpainate said 
leases, or any of them, for any sufficient legal reason. 

Should any contingency arise whereby in drder to pre¬ 
serve and protect its security, it becomes necessary so to 
do, said party of the third part shall have the right to pay 
any and all taxes, ordinary and extraordinary,! assessments 
or other Governmental charges upon said leased lands and 
ore, or any part thereof, and the amount of any such pay¬ 
ment shall be an installment of indebtedness within the 
meaning of that term in this and in Section 5 of this Agree¬ 
ment, and shall bear interest at the rate of four per cent 
(4%) per annum and be payable in preference to all other 
indebtedness herein mentioned out of the first roy- 
65 alty payments thereafter collected. 

Upon receiving the written consent or request of 
four-sixths in interest of the parties of the first part, their 
heirs, representatives and assigns in said leased lands and 
the ore remaining therein, said party of the third part is 
empowered, and is obligated, to sell and convey, either sub¬ 
ject to said mineral leases or by uniting with the owners of 
said leases, the entire and absolute title to and estate in 
said leased lands and said remaining ore, op such terms 
and in such parcels as are approved by said owners of said 
undivided four-sixths interests, and to execute, acknowl¬ 
edge and deliver all necessary contracts, deeds and other 
papers in its own name and in the name of the then equi¬ 
table owners of the property so sold and conveyed to ef¬ 
fectuate such sale or conveyance. But the party of the 
third part shall not be required to make any sale or con¬ 
tract of sale which does not obligate the grantee or vendee 
to make to said party of the third part a minimum annual 
payment at its office in the City of Saginaw, Michigan, of at 
least Two Hundred Fifty Thousand Dollars [($250,000.00) 
for each year during the entire period then remaining for 
the repayment to the party of the third part <j>f the indebt¬ 
edness described in Section 5 of this Agreement. In case 
any sale is made, the proceeds of sale including any un¬ 
matured evidence of indebtedness representing the whole 
or part thereof, shall be delivered to said party of the third 
part and shall stand in place of the property sold, as secu- 
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rity for the indebtedness described in Section 5 of this 
Agreement, and said party of the third part shall hold the 
same and collect any deferred payments and the interest— 
if any—accruing thereon. Promptly after receiving in 
cash the payment of any installment of said purchase price, 
said party of the third part shall, after making therefrom 
the same deductions as are hereinbefore provided to be 
made from payment of royalties under existing leases, 
apply the same in the same manner as herein provided for 
applying, distributing and paying royalties collected under 
existing leases. 

It is expressly agreed that said leased lands and the ore 
therein and the entire and absolute title thereto and estate 
therein may at any time be sold and conveyed, either sub¬ 
ject to said mineral leases (if any at that time exist) or by 
uniting with the owners of said leases—or in case of the 
termination of any lease the land theretofore leased may 
be leased—on such terms, in such parcels and in 
66 such manner as may be agreed upon by said party 
of the third part, and all the parties of the first part, 
their heirs, representatives and assigns. (Nothing in the 
foregoing sentence shall be construed to in any manner 
modify any other agreement contained, or to limit any 
power granted in this section.) 

The interest of said party of the third part in the land 
and ore described in this section shall terminate January 
1, 1975, unless all the indebtedness and interest for which 
said property is security is paid at an earlier date and in 
that case its interest in said property shall cease at such 
earlier date. But it is expressly agreed that such earlier 
date shall not be before January 1,1950, except by the con¬ 
sent of the party of the third part. Whenever the interest 
of the said party of the third part in said land and ore or 
in the proceeds of sale, if a sale is made, is terminated, as 
hereinbefore provided, it hereby covenants to release and 
convey said leased lands and the remaining ore, if any 
therein, and the proceeds of any such sale then on hand, to 
the said parties of the first part, their heirs, representa¬ 
tives and assigns, in accordance with their respective indi¬ 
vidual rights therein. 

It is further agreed that the indebtedness and the secu¬ 
rity mentioned in this and in the preceding section shall be 
put in such form as to be subject only to the existing spe- 
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cifie tax provided by the laws of Michigan, on secured debts 
and such tax shall be paid out of the general fund of the 
estate other than the money and property going to parties 
of the first part under Section 3 hereof. 

To more certainly effectuate the foregoing pbject, it is 
agreed that the parties of the first part and th$ spouses of 
such of them as are married shall execute and deliver to 
the said party of the third part an instrument substantially 
like Exhibit “2” hereto attached, and said parties of the 
first part shall also execute and deliver to said party of 
the third part a bond, the form of which is set forth in said 
Exhibit “2”. 

It is further agreed that in the event of a change in the 
laws of Michigan whereby said indebtedness ip subject to 
further or additional tax, general or specific, and in the 
event, too, that the court having final jurisdiction in the 
premises decides said change to be constitutional, then such 
further or additional tax (or so much thereof as together 
with the four per cent interest mentioned in Section 5 of 
this Agreement does not in the aggregate exceed 
67 seven per cent per annum) shall be paid from that 
part of the hereinbefore described royalty pay¬ 
ments otherwise distributable to said parties! of the first 
part, their heirs and assigns, and before there is distributed 
and paid therefrom to said parties of the first part, their 
heirs and assigns, anything in excess of the aggregate pay¬ 
ment of $100,000.00 per year described in this section. 

Except as hereinafter stated, the expression ‘party of 
the third part’ wherever used in this Agreement means the 
Second National Bank of Saginaw and does not mean or 
include its Co-Trustee George B. Morley, or his successors 
in trust, and said Second National Bank of Saginaw or its 
successors shall solely have and exercise the powers and 
shall be solely charged with the performance of the duties 
herein declared on the part of the party of the third part 
to be had and exercised or to be performed. 

Said George B. Morley has been joined asj Co-Trustee 
hereunder to prevent the failure in whole or in part of the 
purpose for which this Agreement is made through the 
possible but unanticipated incapacity of said party of the 
third part—said Second National Bank of Saginaw—to 
acquire or hold any of the property herein described or to 


perform any act herein mentioned to be performed by said 
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party of the third part. If said party of the third part, 
the Second National Bank of Saginaw, lacks capacity to 
acquire or hold, or hereafter becomes incapacitated from 
acquiring or holding any of the property hereinbefore de¬ 
scribed, then, but only in that case, the title herein intended 
to be conveyed shall vest in said Co-Trustee George B. 
Morley, and his successors in trust, and if said Second 
National Bank of Saginaw lacks capacity to do or hereafter 
becomes incapacitated from doing any act herein required 
or authorized to be performed, the duty and right of per¬ 
forming said act shall devolve upon said George B. Morley, 
co-trustee, and his successors in trust. 

Any act herein required or authorized to be performed 
by the party of the third part, or its co-trustee or their 
respective successors in trust may be performed jointly 
by said party of the third part and said co-trustee or their 
successors in trust. Any act separately performed by said 
party of the third part or by said co-trustee, or by their 
respective successors shall be in all respects legally effec¬ 
tive, if said act is within the limits of its or his powers as 
above specified, and any act jointly performed by said 
party of the third part and said co-trustee, or by their suc¬ 
cessors, shall be legally effective if either said party 
88 of the third part of said co-trustee, or their respec¬ 
tive successors had authority to perform said act. 

Said Second National Bank of Saginaw and said George 
B. Morley, co-trusteee, and their successors when acting 
jointly, and the said George B. Morley, co-trustee or his suc¬ 
cessors when acting separately, shall be entitled to all the 
protection 1 , immunity and recompense herein granted to and 
subject to all the obligations herein imposed upon said 
Second National Bank of Saginaw. In case of resignation, 
removal, incapacity or inability to act hereunder of said 
George B. Morley or any of his successors as co-trustee, 
the Circuit Court for the County of Saginaw in Chancery 
shall appoint as his successor some person who is at that 
time one of the officials of said Second National Bank of 
Saginaw and said George B. Morley and any such appointee, 
shall give such bond for the faithful performance of his 
duties as said Court may from time to time order. 

7. The 'money so repaid (for interest as well as principal) 
to said party of the third part, as provided in the preceding 
sections, shall be held by the party of the third part as a 



53 


DAVID BURXET, COMMR. OF INT. REV. 

separate trust fund (and invested in United States, State or 
Municipal bonds of the classes prescribed by the laws of 
Michigan relating to the investment of trust funds by sav¬ 
ings banks), and accumulated as such until the payment of 
the last installment of indebtedness described jin Sections 
5 and 6 of this Agreement, and during this time ho disburse¬ 
ments shall be paid therefrom, except in payment of legal 
charges thereon and to compensate the Trustee for its 
service. 

From the date of the payment of said last installment 
of indebtedness described in Sections 5 and 6 of this Agree¬ 
ment to the end of the trust of personalty created by the 
will of Wellington K. Burt, deceased (at which time the 
trust described in this section shall likewise end), the in¬ 
come of this accumulated trust fund (except such as may 
be expended to pay the legal charges and the trhstee’s com¬ 
pensation above specified) shall be paid quarierly to the 
descendants of Wellington R. Burt, deceased, per stirpes. 
But it is expressly understood that Marion Burt Stone 
shall have the right by will properly executed t > determine 
to whom the income which would have been paid to her 
had she lived, shall be distributed on her death. Provided, 
however, that she shall not have authority to direct the dis¬ 
position of any part thereof to any one not a descendant of 
Wellington R. Burt, deceased. The principal of said 
69 accumulated trust fund at the end of the trust period 
above specified shall be disposed of in accordance 
with the provisions of the will of Wellington R. Burt, de¬ 
ceased, relating to the trust in personalty created therein. 

Section 8. The compensation of said party of the third 
part for performing the services described in Section 6 of 
this Agreement shall be $5,000.00 per year, payable in equal 
quarterly installments out of the royalties or proceeds of 
said Minnesota leased lands and it shall also receive its dis¬ 
bursements, including necessary attorneys’ fees and legal 
expenses, provided they do not exceed in any one year the 
sum of $500.00 for ordinary disbursements, not including 
taxes, or the sum of $2,000.00 for unusual and extraordinary 
expenditures—it being understood that no further disburse¬ 
ments in any one year in excess of those herein authorized 
shall be made except upon the written consent of persons 
owning a majority interest in said Minnesota property, de¬ 
scribed in Section 6 of this agreement, or the proceeds 
thereof; for its services in performing the trust described 
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in Section 7 of this Agreement, $5,000.00 per year, payable 
in equal quarterly installments of said trust; and for its 
services in performing the trust described in the will of 
Wellington K. Burt, deceased, as hereby modified, $15,000.00 
per year, payable in equal quarterly installments out of 
said last-named trust; and it is agreed that if contingencies 
arise which make said $15,000.00 inadequate compensation 
for performing the services in said last described trust, the 
same may be increased by the court having jurisdiction in 
the premises. 

Section 9. The Court approving this Agreement shall, 
if it approve the same, determine and by its decree or order 
of approval fix the amount to be allowed said party of the 
third part for its extraordinary services performed and for 
its expenses paid and its obligations incurred in connec¬ 
tion with the will contest herein mentioned, and in the ad¬ 
justment of the same (including an allowance for its coun¬ 
sel fees in the premises as approved by the counsel 
of said parties of the first part), and the amount so 
fixed shall be paid by said party of the third part from the 
funds of said estate, other than money and property, going 
to the parties of the first part under Section 3 hereof. 

Section 10. Each party hereto agrees to make and execute 
any further or additional instrument, and do all other acts 
or things which may be necessary or proper to make this 
agreement effectual. 

Section 11. All parties hereto agree to co-operate 
70 in obtaining speedily and by means that are both 
proper and lawful, judicial approval of this agree¬ 
ment, and to speedily thereafter do everything needful to 
execute and perform the same. 

Section 12. This agreement is entered into and executed 
in the State of Michigan and is to a large extent to be per¬ 
formed in the State of Michigan, and the parties hereto 
agree that all questions which may arise as to the proper 
construction or legality of this agreement or any part 
thereof are to be determined by the laws of Michigan. 

But nothing in this section is to be construed as an agree¬ 
ment or admission by the first parties that the legality of 
the provisions in the will of Wellington R. Burt relating 
to the accumulations of royalties arising from the leases of 
the Minnesota leased lands are determinable by the laws of 
the State of Michigan. 


DAVID BURXET, COMMK. OF IXT. EEV. 


57 


This agreement and all the provisions thereof shall be 
for the benefit of and binding upon not only| the parties 
hereto, but the heirs, representatives and assigns of the in¬ 
dividual parties and the successors and assigns of the cor¬ 
poration party. 

In witness whereof the parties hereto have hereunto set 
their hands and seals on the day and year j first above 
written. 

JANE BURT HAY, ! [seal.] 

GEORGE E. BURT. [seal.] 

EMMA BUET HUTCHINGS. ! [seal.] 
MAEION BURT STONE. [seal.] 

MARGAEET ASHLEY PADDOCKl, [seal.] 
By HENRY W. ASHLEY, 

Her Attorneylin-Fact. 

ALICE BURT McDOWELL, [seal.] 

By SAMUEL H. HALLEY, 

Her Attorney-in-Fact. 

MARY BELL LeBUS, ! [seal.] 

By SAMUEL H. HALLEY, j 

Her Attorney-iii^Faipt and 
General Guardian. 
MARION STONE BURT, 

By SAMUEL H. HALLEY, 

Her General Guardian. 


71 LOUIS C. HAY, [seal.] 

WELLINGTON BURT HAY, [seal.] 

By LOUIS C. HAY, 

His Attorney-in-Fact. 

LOUISE TAYLOR HAY, [seal.] 

By LOUIS C. HAY, 

Her Attorney-in-Fact. 

THE SECOND NATIONAL BANK OF 
SAGINAW, MICHIGAN, [seal.] 

By GEORGE B. MORLEY, 

President. 

GEORGE B. MORLEY, j [seal.] 

Co-Trustee. j 


Signed, sealed and delivered in presence of t 
ELLIOTT G. STEVENSON. . 

WM. B. CADY. 
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State of Michigan, 

County of Wayne, ss: 

On this 3d day of July, 1920, personally appeared before 
be Jane Burt Hay, George R. Burt, Emma Burt Hutch¬ 
ings, Marion Burt Stone, Louis C. Hay and George B. Mor- 
ley, Co-Trustee, known to me to be the persons described 
in and who executed the foregoing agreement and who 
severally acknowledged the same to be their free act and 
deed. 

At the same time there personally appeared before me 
Henry W. Ashley, known to me to be the person who ex¬ 
ecuted the foregoing agreement for and on behalf and in 
the name of Margaret Ashley Paddock, who being by me 
duly sworn says that he is duly authorized to execute the 
same and he acknowledged the same as the free act and 
deed of said Margaret Ashley Paddock. 

At the same time there personally appeared before me 
Samuel H. Halley, known to me to be the person who ex¬ 
ecuted the foregoing Agreement for and on behalf of and 
in the names of Alice Burt McDowell, Mary Bell LeBus 
and Marion Stone Burt, executing the same as attorney-in- 
fact for said Alice Burt McDowell and Mary Bell LeBus, 
and as general guardian of said Mary Bell LeBus and 
Marion Stone Burt, who are infants aged respectively eight¬ 
een and fifteen years, and who being by me duly sworn 
says that he is the attorney-in-fact of said Alice Burt 
McDowell and of said Mary Bell LeBus, and also the gen¬ 
eral guardian of said Mary Bell LeBus and Marion Stone 
Burt, and that he is duly authorized to execute the same in 
each of said capacities as aforesaid, and he acknowledged 
the same as the free act and deed of said Alice Burt 
72 McDowell, Mary Bell LeBus and Marion Stone Burt. 

At the same time there personally appeared be¬ 
fore me Louis C. Hay, known to me to be the person who 
executed the foregoing agreement for and on behalf of and 
in the names of Wellington Burt Hay and Louise Taylor 
Hay, and who being by me duly sworn says that he is duly 
authorized to so execute the same and he acknowledged the 
same as the free act and deed of said Wellington Burt Hay 
and Louise Taylor Hay. 

At the same time there appeared before me George B. 
Morley, President of said Second National Bank of Sag- 
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inaw, tlic corporation named in the foregoing! agreement, 
and who being by me duly sworn says that he is President 
of said corporation as herein stated, and is duly authorized 
to execute this agreement in the name of said corporation 
and acknowledged the same as the free act and deed of said 
corporation. 

N. J. FLEMING, 

Notary Public, Wayne County, Michigan. 

My Commission expires February 14,1923.” 

The attorney’s employment agreement which was made 
a part of the foregoing stipulation and referred to therein 
as appearing on pages 107 to 110, inclusive,! of Exhibit 
“A”, reads as follows: 

73 “Attorney’s Employment Agreement and Related 

Papers. 

This agreement, made and entered into this 15th day of 
March, 1919, by and between Jennie Burt Hay, Emma Burt 
Hutchings, Margaret Ashley (daughter of Hattie May 
Burt Ashley, deceased), Marion B. Stone, George B. Burt 
and Samuel H. Halley as guardian for Alice A. Burt, Mary 
Bell Burt and Marion Stone Burt (Alice A. Burt, Mary 
Bell Burt and Marion Stone Burt by their general guard¬ 
ian Samuel H. Halley), parties of the first paift, and E. S. 
Jouett, party of the second part: 

Witnesseth: 

That, whereas, first parties are the heirs at law of the 
late Wellington B. Burt, who died in Saginaw, Michigan, 
on or about March 2nd, 1919, leaving a paper purporting 
to be a last will and testament; and 

Whereas, first parties desire to contest the validity of 
said alleged will and to proceed in other wayjs to protect, 
recover and obtain their interests in said Wellington B. 
Burt’s estate as his heirs at law; 

Now, in consideration of the premises, the first parties 
hereby employ the second party as their attorney to repre¬ 
sent them in any and all proceedings of whatever nature 
that may be necessary and in any and all courts, both State 
and Federal, in the States of Michigan, Minnesota, Ala¬ 
bama or elsewhere, wheresoever any property may be 
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located where said parties may have an interest, in order to 
set aside said alleged will or to otherwise obtain and re¬ 
cover the interests of first parties in said estate as heirs at 
law of said Wellington R. Burt. 

It is understood that said Jouett is authorized to employ, 
at his own expense, such other associate counsel in this 
work as he may deem proper, and if he sees fir to do so we 
especially prefer the association with him of William B. 

Cady, or his firm of Warren, Cady, Ladd & Hill, and 
74 George W. Weadoek, or his firm of Weadock & Wea- 
dock, and B. R. Jouett, brother and former law part¬ 
ner of said E. S. Jouett. 

Second party hereby accepts said employment and agrees 
that by himself or through his associates, all services which 
may be necessary in connection with this employment shall 
be duly and properly performed with the view of obtaining 
and recovering for first parties their interests as heirs at 
law in said estate. 

It is understood that negotiations may be conducted for 
the purpose of compromising the controversy herein con¬ 
templated with the Executor and Trustee of said alleged 
will, but no such compromise agreement is to be binding 
unless and until signed by the parties of the first part 
hereto, and then only upon such of them as may so agree 
thereto. 

As compensation for all the services rendered and to be 
rendered by said Jouett and his associates under this em¬ 
ployment, including all services of other attorneys whom 
he may engage to assist him, the first parties agree to pay 
to him, his representatives and assigns, a sum equivalent 
to ten (10%) per cent of the full amount or value actually 
received in money or property, whether resulting from a 
compromise or the decree of a court setting aside the said 
alleged will or any part thereof, or other judgment of any 
sort whatever, provided that said compensation shall not 
exceed the sum of One Million Dollars ($1,000,000), if the 
property and money so received does not exceed in value 
Fifteen Million Dollars ($15,000,000). But if it does ex¬ 
ceed Fifteen Million Dollars ($15,000,000), then said 
Jouett and his associates are to receive as additional com¬ 
pensation a sum equal to five (5%) per cent of the value of 
the money or property received in excess of Fifteen Mil- 
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lion Dollars ($15,000,000). For the purpose of fixing the 
compensation hereunder, property other than money shall 
be figured at its fair value. 

In any case where, by compromise or as the result of 
litigation, the heirs receive their part in money install¬ 
ments, the compensation herein agreed on is to be paid to 
said Jouett, his representatives and assigns, ip like install¬ 
ments. But if any part of said receipts, whether by com¬ 
promise or as a result of litigation, be property other than 
money, then the compensation herein agreed upon, so 
75 far as it is based upon said property, need not be 
paid in cash but it is to be paid in three (3) annual 
instalments, without interest. 

It is agreed that the first parties are to advalnce and pay 
all necessary disbursements and expenses 6f the said 
Jouett and his associates, incident to the services to be 
rendered hereunder, including all witness fees,, court costs, 
reporters’ charges, costs of printing records and briefs, 
and all other necessary expenses incidental to the conduct¬ 
ing of the above mentioned negotiations and litigation and 
the performance of any other duties herein contemplated, 
but this is not to include the fees of other counsel all of 
which are to be paid by said Jouett. 

It is understood, however, that in estimating the net re¬ 
ceipts, upon which is to be based the amount of compensa¬ 
tion herein provided for, all such disbursements and ex¬ 
penses are to be first deducted from the amounts coming 
to the parties of the first part out of said estate. So too 
the inheritance tax on said estate in the different states 
and the Federal Estate tax attaching to said jestate upon 
the death of said Wellington E. Burt are to be!deducted. 

It is further understood and agreed that if 1 the will, or 
that part of it which provides for the payment of legacies 
to the parties hereto or to Louis C. Hay, Wellington Burt 
Hay and Mary Bell Burt, stands, said Jouett is not to re¬ 
ceive any compensation based upon said legacies. 

It is understood that this contract is several and not 
joint, that is to say, that each heir (treating tlfe three chil¬ 
dren of Charles W. Burt, deceased, as one heir) is to pay 
his or her own part of the compensation and expenses 
herein provided for. 

The compensation herein agreed to be paid to said Jouett 
and his associates shall not be lessened or reduced by rea- 
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son of the wife of said George R. Burt, or the husbands of 
said Jennie Burt Hay, Emma Burt Hutchings, Marion 
Burt Stone, Margaret Ashley, Alice A. Burt, Mary Bell 
Burt and Marion Stone Burt acquiring any interest in the 
property inherited from said Wellington R. Burt by them 
respectively by reason of any statutes of any state or coun¬ 
try in which any of the property of said estate may be 
situated. 

This contract is binding upon the heirs and assigns of 
the respective parties hereto. 

76 In witness whereof, the parties have hereunto 
signed their names in septuplicate the day and year 
first above written. 

JENNIE BURT HAY. [l. s.] 

Attest: 

P. G. BARTLETT. 


EMMA BURT HUTCHINGS, 
MARGARET ASHLEY, 

By HENRY W. ASHLEY, 

Atty.-in-fdct. 


Attest: 

ALEX. L. SMITH. 


[l. &:] 
[l. s.] 


MARION BURT STONE. [l. s.] 


Attest: 

P. G. BARTLETT. 

GEORGE R. BURT, [l. s.] 

SAM’L H. HALLEY, [l. s.] 

As Guardian of Alice Amine Burt, Mary 

Bell Burt, and Marion Stone Burt. 
ALICE A. BURT, 

MARY BELL BURT, and 
MARION STONE BURT, [u s.] 

By Their Guardian, SAM’L H. HALLEY. 

Attest: 

MARY BELL BURT. 

E. S. JOUETT. [l. s.] 

Attest: 

P. G. BARTLETT. 
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The attorney’s supplemental employment! agreement 
which was made a part of the foregoing stipulation and re¬ 
ferred to therein as appearing on pages 110 and 111 of Ex¬ 
hibit “A”, reads as follows: 

“Supplemental Employment Agreement. 

By mutual consent of the undersigned, parties of the first 
part, in the contract between them and E. S. Jouett, dated 
March loth, 1919, and said E. S. and for good considera¬ 
tion: 

It is agreed that the compensation payable to Jouett, 
party of the second part, in said contract, said Jouett by 
said first parties, respectively, in respect of any interest 
in the mining properties in Minnesota which j belonged to 
said Wellington R. Burt, which may be received by said 
first parties respectively, shall be made by payment of ten 
per cent. (10%) of the amounts of money received by first 
parties, respectively, as and when received by them, 
77 whether of royalties or other income, or partial pay¬ 
ments of principahof any sort derived from or on ac¬ 
count of said mining properties; and in any other ease 
where, by compromise or as a result of litigation, the first 
parties receive their portion in money the saiil compensa¬ 
tion shall be paid in like manner, viz: ten (10%) per cent., 
on such amounts, when and as received. But,! if any part 
of the receipts by said first parties, whether by! compromise 
or as a result of litigation, be property other than money, 
then the compensation herein agreed upon so: far as it is 
based upon said property need not be paid in cash, but it is 
to be paid in five (5) equal annual installments without 
interest. In case the parties cannot agree upon the valua¬ 
tion of said property, the same shall be fixed by arbitra¬ 
tion, each side to select one arbitrator and the two so 
selected to select a third. The decision of two arbitrators 
so selected to be binding. But, nothing herein shall change 
the limits of the total compensation of said party of the 
second part. 

It is further agreed that in case there shall be a settle¬ 
ment of the controversy as to the estate of said W. R. 
Burt and at any time thereafter there shall arise any dis¬ 
pute or controversy with any party or parties who may at¬ 
tack said settlement in any way, and jeopardize the in- 
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terests of any of the parties of the first part, said second 
party will render all necessary and proper professional 
services in defending and protecting the rights and inter¬ 
ests of the first parties, respectively, in any such matter, 
without any additional compensation than that provided 
for in said contract of March 15,1919. 

Except as herein provided, the provisions of said con¬ 
tract are confirmed. 

This supplemental agreement shall be binding on said 
second party and such of said first parties as shall sign 
the same, and their heirs and assigns, respectively, when 
signed by said second party and said first parties, respec¬ 
tively. 

Dated this 3rd day of October, 1919.” 

78 The orders given by the heirs of Wellington R. 

Burt, (including appellant) to the Second National 
Bank of Saginaw, which were made a part of the fore¬ 
going stipulation and referred to therein as appearing on 
pages 110 and 111. 

“Sample of Order on Second National Bank of Saginaw 

and a Certain Endorsement Thereon and Supplement 

Thereto. 

I, the undersigned, Jane Burt Hay, of New York, N. Y., 
one of the parties of the first part to a certain Compromise 
Agreement of the controversies arising out of the will of 
Wellington R. Burt, late of Saginaw, Michigan, which 
agreement is dated July 1, 1920, do hereby, for myself, my 
heirs representatives and assigns, authorize and direct The 
Second National Bank of Saginaw, Michigan, its associates 
and successors in said agreement, to pay to said Edward S. 
Jouett, his heirs, representatives and assigns, ten per cent 
(10%) of the amounts of money which are now or may 
hereafter become payable to me, my heirs, representatives 
and assigns, under said agreement, as and when the same 
become payable and are paid to me, my heirs, representa¬ 
tives and assigns, without interest, until such time as the 
total payments so made to said Edward S. Jouett, his heirs, 
representatives, and assigns, shall amount to the sum of 
One Hundred Sixty-six Thousand, Six Hundred Sixty-six 
Dollars ($166,666); and, further, if and when the total sum 
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paid to me, my heirs representatives and assigns (includ¬ 
ing the amount so paid to said Edward S. Jouett, his heirs, 
representatives and assigns) shall have reached the aggre¬ 
gate sum of Two Million Five Hundred Thousand ($2,500,- 
000) Dollars, then and thereafter said Second National 
Bank of Saginaw, Michigan, its associates and! successors 
in said agreement, are authorized and directed !by me, for 
myself, my heirs, representatives and assigns,! to pay to 
said Edward S. Jouett, his heirs, representatives and as¬ 
signs, five per cent (5%) of the amounts of money which 
may thereafter become payable and are paid to me, my 
heirs, representatives and assigns, under said agreement, 
without interest; and I direct that the receipt or 
79 receipts of said Edward S. Jouett, his heirs, repre¬ 
sentatives and assigns, to said Second National Bank 
of Saginaw, Michigan, its associates and successors in said 
agreement, for the amounts paid to him or therd in accord¬ 
ance herewith, shall be as binding on me, my heirs, repre¬ 
sentatives and assigns, as if signed by me personally. 

It is understood that this order and authority to said 
Second National Bank of Saginaw, Michigan, is given for 
the purpose of facilitating the execution of a certain writ¬ 
ten agreement of employment dated March 15, 1919, en¬ 
tered into between myself and others as parties bf the first 
part, and said Edward S. Jouett as party of the second 
part, is modified by a supplemental agreement between my¬ 
self and said Edward S. Jouett dated October 3j, 1919. 

This order and authority is not to be construed as in any 
way modifying or changing said agreements of j March 15, 
1919 and October 3,1919. 

Copy of Compromise Agreement, marked “Exhibit A”, 
and copy of said Employment Agreement, marked “Ex¬ 
hibit B”, and of said Supplemental Agreement, marked 
“Exhibit C”, are hereto attached and made a part hereof. 

Witness my signature this 9th day of July, 1920. 

JANE BURT HAY. 

In presence of: 

L. D. DEFOREST. 

E. E. BLANCHARD. 

Supplements to the orders to the Second National Bank 
of Saginaw, which were made a part of the foregoing stipu- 
5—5342 a 


66 


EMMA BURT HUTCHINGS VS. 


lation and referred to therein as appearing on pages 113 
and 114 of Exhibit “A”, read as follows: 

“Supplement to Order on the Second National Bank of 
Saginaw of July 9, 1920, Given by Jane Burt Hay, in 
Favor of E. S. Jouett, Directing the Payment to Said 
Jouett of Said Jane Burt Hay’s Portion of the Compen¬ 
sation for Legal Services Provided for in Certain Agree¬ 
ments of Date March 15,1919, and October 3, 1919, Em¬ 
ploying Said Jouett as Counsel in Connection With the 
Contest of the Will of Wellington R. Burt, Deceased. 

80 For the considerations stated in the above de¬ 
scribed Order, and for purpose of expressing more 
clearly the intention of the parties thereto, it is agreed by 
said Jane Burt Hay, as an amendment to and part of said 
Order, that the same is intended to be and is irrevocable. 
This July 30, 1920. 

JANE BURT HAY. 

Witness: 


This was all the evidence offered by the parties or either 
of them or heard by the United State Board of Tax Ap¬ 
peals in connection with the issues herein involved. 

WARD LOVELESS, 

WARD LOVELESS, 

922 Southern Building, Washington, D. C., 

Attorney for Petitioner. 

Now, January 17, 1931, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Approved and ordered filed this 7th day of Jan. 1931. 

(Sgn.) C. ROGERS ARUNDELL, 

(S-), 


Member. 
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United States Board of Tax Appeals. 
1930. 


Filed Dec. 31, 


United States Board of Tax Appeals. 
Docket No. 37900. 

Emma Burt Hutchings, Petitioned, 


v. 

Commissioner of Internal Revenue, Respondent. 
Prcecipe. 

To the Clerk: 

You will please prepare and transmit to the jClerk of the 
Court of Appeals of the District of Columbia certified copies 
of the following documents: 

1. The docket entries and proceedings before the United 
States Board of Tax Appeals in the case above ientitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for review, 

5. The statement of evidence as settled and agreed upon. 

6. Stipulation that the review shall be by the Court of 
Appeals of the District of Columbia. 

7. This designation. 

82 The foregoing to be prepared, certified and trans¬ 
mitted as required by law and the rules of the Court 
of Appeals of the District of Columbia. 

(Sgd.) F. 0. GRAVES, 

Attorney for Emma Burt Hutchings. 

i ■ ■ 

Dated-,-. I 

Now, January 17, 1931, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tag; Appeals. 
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83 United States Board of Tax Appeals. 

Docket No. 37900. 

Emma Burt Hutchings, Petitioner, 

v. 

Commissioner of Internal Bevenue, Eespondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it hereby extended 
to February 1,1931. 

(Signed) LOGAN MOBBIS, 

Member. 

Dated Washington, D. C., December 27,1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 5342. 
Emma Burt Hutchings, appellant, vs. David Burnet, Com¬ 
missioner of Internal Bevenue. Court of Appeals, District 
of Columbia. Filed Jan. 21, 1931. Henry W. Hodges, 
Clerk. 
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IN THE 


Court of appeals, ©tetrirt of Columbia 


Nos. 5342, 5294, 5295, 5296, 5297, 5298 and 5299. 


Emma Burt Hutchings, Marion Stone Bust I^ansill, 
Mary Belle Burt Le Bus, Alice Buet McDowell, 
Emma Buet Hutchings, George R. Buet, and 
Jane Buet Hay, Petitioners, 

v. 

David Buenet, Commissioner op Internal Revenue, 

Respondent. 


On Petition to Review Decisions op the United 
States Boabd op Tax Appeals. j 


BRIEF FOR PETITIONERS. 


Preliminary Statement. 

The petitions for review herein are from two sepa¬ 
rate decisions of the United States Board of Tax Ap¬ 
peals. Nos. 5294 to 5299, inclusive, involve Federal 
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income taxes for six heirs of Wellington R. Burt and 
are for the years 1920, 1921, 1922 and 1923. One de¬ 
cision covering these six cases was rendered by the 
Board of Tax Appeals on November 27, 1929, re¬ 
ported in 17 B. T. A. 413 (R. 22-43). By agreement, 
only the docket entries and evidence in the case of 
Emma Burt Hutchings was certified to this Court by 
the Clerk of the Board of Tax Appeals (R. 53). 

Case No. 5342 involves Federal income taxes of 
Em m a Burt Hutchings for the years 1924 and 1925. 
This petition was taken from the decision of the 
Board of Tax Appeals dated October 11, 1930, re¬ 
ported in 20 B. T. A. 1277 (R. 16-22). 

The eases were consolidated for hearing by order 
of the Court dated January 31, 1931. While the only 
record before the Court is that of Emma Burt Hutch¬ 
ings, the same facts pertain to all the eases, and one 
brief is filed covering the group. 

Jurisdiction. 

The petitions for review were filed in this Court in 
accordance with stipulations signed by the attorneys 
for the respective parties, and pursuant to sections 
1001, 1002, and 1003 of the Revenue Act of 1926 (c. 
27, 44 Stat. 9, 109, 110). 

Questions Presented. 

I. 

The petitioners employed attorneys to represent 
them in contesting a will and, as a result of such 
contest, the petitioners received royalties from cer¬ 
tain mining lands, which royalties have been consid¬ 
ered to be taxable income to the petitioners. A cer- 
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tain percentage of said royalties was assigned to the 
attorneys as compensation for services rendered. One 
question is whether the petitioners may exclude from 
income subject to tax the amounts assigned to their 
attorneys as compensation for obtaining said royal¬ 
ties. 

n. 

After the petitioners had become owners in fee of 
certain royalty-producing mining properties, one 
Henry Gamble filed suit claiming that he Was en¬ 
titled to one-fourth of the proceeds realized from said 
properties. The petitioners employed attorneyp to de¬ 
fend them in said suit, and the petitioners success¬ 
fully defended their right to receive the royalties and 
other proceeds from the properties. The second ques¬ 


tion is whether the petitioners may deduct from gross 
income the amounts paid as attorneys’ fees! in de¬ 
fending their right to retain the amounts which have 
been taxed as income. 


Statement of Facts. 

Wellington R. Burt, of Saginaw, Michigan, died 
March 2, 1919, leaving a large estate that consisted 
principally of stocks and bonds and of valuable iron 
ore lands on the Mesab'a Range in the State of Min¬ 
nesota (E. 29). At the time of his death he left as 
his only heirs at law four children living and the 
descendants of two children who had previously died. 
He left a will, which is fully set forth as part! of the 
evidence (R. 32-41). He appointed the Second Na¬ 
tional Bank of Saginaw (hereinafter called the Bank) 
as Trustee and Executor to pay certain fixed annui- 
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ties out of his estate and the income thereof. The will 
then provides: 

“The iron mines, iron mining stocks or inter¬ 
ests in iron mines located in the State of Minne¬ 
sota, of which I may die possessed, shall not be 
sold or in any way encumbered by the Trustee 
and Executor. All the iron mine leases in Min¬ 
nesota shall continue as now leased. All other 
real estate shall be disposed of from time to time 
as the opportunity occurs, at the best prices ob¬ 
tainable, and the proceeds of such sales shall be 
invested jn the manner hereinbefore provided for 
surplus funds. 

The trust herein created shall continue for and 
during the period of the lives of my two grand¬ 
sons Wellington Burt Hay and Wellington R. 
Burt. Upon the death of the last survivor of 
these two grandsons, all the real estate remain¬ 
ing in the Trust shall be distributed among my 
legal heirs, but all personal property shall con¬ 
tinue in the trust for twenty-one years after the 
death of my last surviving grandchild that shall 
be living at the time of my death, and shall be 
subject to the terms and conditions hereinbefore 
set forth. At the end of twenty-one years after 
the death of my last surviving grandchild that 
shall be living at the time of my death, the Trust 
shall terminate and all the funds of every name 
and nature remaining in the Trust shall be dis¬ 
tributed to my legal heirs.” 

The testator’s immediate descendants promptly at¬ 
tacked the validity of this will in the Probate Court 
of Saginaw County, Michigan, upon the ground that 
the accumulations were contrary to law and upon the 
ground of lack of testamentary capacity. The case 
was certified to the Circuit Court of Saginaw County, 
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and while there pending, but after it had been virtu¬ 
ally prepared for trial, an agreement was executed, 
July 1, 1920, between the heirs at law as first party, 
other legatees as second party (these two; groups 
being all the legatees whose rights were affected), the 
Bank as third party, and one Morley, co-trustee, as 
fourth party. This agreement is completely set forth 
in the evidence (R. 42-59). It recites the offer of 
the will for probate, the contest by the first parties, 
the pending suit, and the agreement to settle the 
said controversy subject to approval of the court. 
The terms of the agreement are to be substituted for 
the terms of the will and probated with and j as part 
of the will and the estate disposed of accordingly. 
Each legacy in the will is surrendered to th^ estate. 
The first parties are to receive $600,000 in cash im¬ 
mediately and $120,000 within two years, together 
with certain unleased lands. The ore lands in Min¬ 
nesota under lease are to be held in trust; by the 
Bank for the first parties and the royalties distributed 
periodically to them. 

This agreement was presented to the Circuit Court 
of Saginaw County in Chancery for approval, and 
under date of July 27, 1920, the said Court 1 made a 
decree, by which it ordered the will and codicils ad¬ 
mitted to probate as modified by the agreement, and 
held the agreement valid and binding upon the par¬ 
ties. No appeal was taken, and the decree became 
final (R. 30). 

The attorneys who represented the heirs at law in 
the will contest and settlement were employed on or 
about March 15, 1919, under an employment agree¬ 
ment, set out in full in the evidence (R. 59-64), which 
contains the following: 
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<(# # * ^he first parties hereby employ the 

second party as their attorney to represent them 
in any and all proceeding's of whatever nature 
that may be necessary and in any and all courts, 

* * * in order to set aside said alleged will 

or to otherwise obtain and recover the interests 
of first parties in said estate as heirs at law of 
said Wellington E. Burt. 

It is understood that said Jouett is authorized 
to employ, at his own expense, such other asso¬ 
ciate counsel in this work as he mav deem proper, 

* * * 

Second party hereby accepts said employment 
and agrees that by himself or through his asso¬ 
ciates, all services which may be necessary in 
cohnection with this employment shall be duly 
and properly performed with the view of ob¬ 
taining and recovering for first parties their in¬ 
terests as heirs at law in said estate. 
******** 

As compensation for all the services rendered 
and to be rendered by said Jouett and his asso¬ 
ciates under this employment, including all ser¬ 
vices of other attorneys whom he may engage to 
assist him, the first parties agree to pay to him, 
his representatives and assigns, a sum equivalent 
to ten (10%) per cent, of the full amount or 
value actually received in money or property, 
whether resulting from a compromise or the 
decree of a court setting aside the said alleged 
will or any part thereof, or other judgment of 
any sort whatever, provided that said compen¬ 
sation shall not exceed the sum of One Million 
Dollars ($1,000,000), if the property and money 
so received does not exceed in value Fifteen Mil¬ 
lion Dollars ($15,000,000). But if it does exceed 
Fifteen Million Dollars ($15,000,000), then said 
Jouett and his associates are to receive as addi¬ 
tional compensation a sum equal to five (5%) 
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per cent of the value of the money or property 
received in excess of Fifteen Million pollars 
($15,000,000). For the purpose of fixijng the 
compensation hereunder, property other than 
money shall be figured at its fair value, j 

In any ease where, by compromise or as the 
result of litigation, the heirs receive their part 
in money installments, the compensationi herein 
agreed on is to he paid to said Jouett, his repre¬ 
sentatives and assigns, in like installments. But 
if any part of said receipts, whether by compro¬ 
mise or as a result of litigation, be property 
other than money, then the compensation; herein 
agreed upon, so far as it is based upon said 
property, need not be paid in cash but ijt is to 
be paid in three (3) annual installments, yithout 
interest. 

It is agreed that the first parties are to ad¬ 
vance and pay all necessary disbursements and 
expenses of the said Jouett and his associates 
incident to the services to be rendered hereunder, 
including all witness fees, court costs, reporters’ 
charges, costs of printing records and briefs, and 
all other necessary expenses incidental to the 
conducting of the above mentioned negotiations 
and litigation and the performance of ant other 
duties herein contemplated, but this is not to in¬ 
clude the fees of other counsel all of which are 
to be paid by said Jouett. 

It is understood, however, that in estimating 
the net receipts, upon which is to be based the 
amount of compensation herein provided for, all 
such disbursements and expenses are to be first 
deducted from the amounts coming to the ;parties 
of the first part out of said estate. So too the 
inheritance tax on said estate in the different 
states and the Federal Estate tax attaching to 
said estate upon the death of said Wellington R. 
Burt are to be deducted. 
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It is further understood and agreed that if the 
will or that part of it which provides for the 
payment of legacies to the parties hereto or to 
Louis C. Hay, Wellington Burt Hay and Mary 
Bell Burt, stands, said Jouett is not to receive 
any compensation based upon said legacies. 

It is understood that this contract is several 
and not joint, that is to say, that each heir 
(treating the three children of Charles W. Burt, 
deceased, as one heir) is to pay his or her own 
part of the compensation and expenses herein 
provided for.” 

A supplemental employment agreement was made 
October 3, 1919, as follows: 

“By mutual consent of the undersigned, parties 
of the first part, in the contract between them 
and E. S. Jouett, dated March 15th, 1919, and 
said E. S.and for good consideration; 

It is agreed that the compensation payable to 
Jouett, party of the second part, in said contract, 
said Jouett by said first parties, respectively, in 
respect of any interest in the mining properties 
in Minnesota which belonged to said Wellington 
R. Burt, which may be received by said first par¬ 
ties respectively, shall be made by payment of 
ten per cent (10%) of the amounts of money 
received by first parties, respectively, as and when 
received by them, whether of royalties or other 
income, or partial payments of principal of any 
sort derived from or on account of said mining 
properties; and in any other case where, by com¬ 
promise or as a result of litigation, the first par¬ 
ties receive their portion in money the said com¬ 
pensation shall be paid in like manner, viz: ten 
(10%) per cent on such amounts, when and as 
received. But if any part of the receipts by said 
first parties, whether by compromise or as a 
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result of litigation, be property other than money, 
then the compensation herein agreed upon so far 
as it is based upon said property need not be paid 
in cash, but it is to be paid in five (5) equal annual 
installments without interest. In case the parties 
cannot agree upon the valuation of said property, 
the same shall be fixed by arbitration, each side 
to select one arbitrator and the two so selected 
to select a third. The decision of two arbitrators 
so selected to be binding. But nothing herein 
shall change the limits of the total compensation 
of said party of the second part. 

It is further agreed that in case there shall be 
a settlement of the controversy as to the estate 
of said W. B. Burt and at any time thereafter 
there shall arise any dispute or controversy with 
any party or parties who may attack said settle¬ 
ment in any way, and jeopardize the interests 
of any of the parties of the first part, said sec¬ 
ond party will render all necessary and proper 
professional services in defending and protect¬ 
ing the rights and interests of the first parties, 
respectively, in any such matter, without any ad¬ 
ditional compensation than that provided for in 
said contract of March 15, 1919. 

Except as herein provided, the provisions of 
said contract are confirmed. 

This supplemental agreement shall be binding 
on said second party and such of said first par¬ 
ties as shall sign the same, and their heirs and 
assigns, respectively, when signed by said second 
party and said first parties, respectively.’!’ 

On or about the 9th day of July, 1920, orders were 
given by the heirs at law of Wellington R. Burt to 
the Second National Bank of Saginaw, Michigan, di¬ 
recting said bank to pay to the attorney whp repre¬ 
sented the said heirs at law of Wellington R. | Burt in 
the will contest and settlement, the agreed percent- 
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ages of the amounts of money then or thereafter 
payable to the respective heirs at law under the 
agreement of July 1, 1920 (E. 64-66). Supplements 
to the orders of July 9, 1920, were given to said Sec¬ 
ond National Bank of Saginaw by the heirs at law 
of Wellington E. Burt on or about July 30, 1920, 
said supplement reading as follows: 

“Supplement to order on the Second National 
Bank of Saginaw, July 9, 1920, given by Jane 
Burt Hay, in favor of E. S. Jouett, directing the 
payment to said Jouett of said Jane'Burt Hay’s 
portion of the compensation for legal services 
provided for in certain agreements, of date March 
15, 1919, and October 3, 1919, employing said 
Jouett as Counsel in connection with the contest 
of the will of Wellington E. Burt, deceased. 

For the considerations stated in the above de¬ 
scribed Order, and for the purpose of expressing 
more clearly the intention of the parties thereto, 
it is agreed by said Jane Burt Hay, as an amend¬ 
ment to and part of said Order, that the same is 
intended to be and is irrevocable. 

This July 30, 1920. 

Jane Burt Hay.” 

As a result of said Orders, there were paid by the 
Bank to the attorneys the following amounts: 


1920 .$29,979.78 

1921 . 14,555.95 

1922 . 5,500.00 

1923 . 10,875.84 


The Gamble Expenses. 

After the petitioners had become owners in fee of 
the royalty producing properties, Henry Gamble 
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brought suit against the petitioners and the Executor 
of the Estate for an accounting of the property, claim¬ 
ing that he owned one-fourth of the net proceeds 
derived from the leased property in Minnesota, and 
sought to have the Court adjudge to him one-fourth 
of the net proceeds derived from the said property, 
both before the death of the testator and thereafter, 
so long as any proceeds were received from the lands. 
He also sought to have a Receiver appointed to take 
charge of the properties and distribute the proceeds. 
The petitioners and the Executor defended tjhe suit, 
with the result that the Bill of Complaint was dis¬ 
missed on the ground that the alleged contract form¬ 
ing the basis of Gamble’s claim was forgery |(R. 31- 
32). In 1925 the petitioner, Emma Burt Hutchings, 
paid as attorneys’ fees and expenses in connection 
with the Gamble suit, the sum of $19,089.82 (R. 31). 
The petitioner’s books of account were kept oh a cash 
receipts and disbursements basis and she claimed as 
a deduction in 1925 the said sum of $19,089.82 (R. 29). 
This amount was disallowed by the respondent and 
by the Board of Tax Appeals. 

Summary of Argument. 

I. 

(1) Subsequent to July 9, 1920, the petitioners had 
no interest in the ten per cent (10%) of the royalties 
which were assigned to the attorneys, and conse¬ 
quently such amount did not constitute income to the 
petitioners. 

(2) If the percentage of royalties assigned to the 
attorneys constitutes a part of petitioners’ gross in¬ 
come, the amount of attorneys fees actually ipaid in 
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order to obtain income upon which the tax is based 
is deductible from gross income. 

(3) If such attorneys fees are capital expenditures, 
and for that reason not deductible as ordinary and 
necessary expenses, then the capital asset so acquired 
is a wasting asset and there should be deducted from 
gross income as depletion an amount equal to ten per 
cent (10%) of the gross royalties. 

H. 

(1) The attorneys’ fees and court costs in the 
Gamble litigation paid by Emma Burt Hutchings in 
the year 1925 to protect her income are ordinary 
and necessary business expenses, and as such are 
deductible from gross income. 

ARGUMENT. 

L 

( 1 ) 

The Amounts Paid to the Attorneys by the Second 
National Bank of Saginaw Were Never Received 
by the Petitioners and did not Constitute a Part 
of Petitioners’ Gross Income. 

There is no dispute about the facts. At the incep¬ 
tion of the will contest, the co-heirs made a contingent 
fee arrangement with their attorneys whereby it was 
agreed that the attorneys should receive for their 
services ten per cent (10%) of the entire amount 
recovered from the estate up to the amount of 
$10,000,000, and in addition, five per cent (5%) of 
any amount recovered in excess of $15,000,000. The 
services were rendered and a “compromise agree¬ 
ment” was effected on July 1, 1920. 
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In order to facilitate the payment of the attorneys’ 
fees for the services rendered, the petitioners bn July 
9, 1920, executed to the attorneys an irrevocable as¬ 
signment of ten per cent (10%) of the royalties ac¬ 
quired under the compromise agreement in the form 
of an order on the Second National Bank of Saginaw. 

The petitioner’s first contention is that the order 
of July 9, 1920, as supplemented by the order of 
July 30, 1920, constitutes an assignment which di¬ 
vested her of title and ownership to that amount of 
her royalties, and therefore same was not income to 
her. j 

It cannot be denied that the interest which the 
heirs received under the compromise agreement was 
a present interest and one which was assignable. It 
is also clear that the instrument which was executed 
by the heirs to the attorneys on July 9, 1920, was 
intended to and did vest title in the attorneys to one- 
tenth of the royalties acquired under the compromise 
agreement. The heirs parted absolutely and irre¬ 
vocably with such interest and directed their trustee 
to pay same to the attorneys when and as the trustee 
received the income from the Minnesota mines. A 
more complete divestiture of title and interest could 
not have been made. i 

The heirs, since July 9, 1920, have had no' interest 
in this ten per cent (10%), and as a matter of fact 
none of it has ever been received by them. After the 
execution of this assignment the Second National 
Bank of Saginaw became trustee or agent for both 
the heirs and the attorneys for the purpose of car¬ 
rying out its terms, and as such trustee or algent has 
collected all of the royalties and after paying ex¬ 
penses has paid ten per cent of the balance to the 
attorneys, and ninety per cent to the heirs, j 
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The ease of O y Malley-Keyes v. Eaton, 24 Fed. (2d) 
436, presents facts very similar to those here pre¬ 
sented. In that case the plaintiff was a beneficiary 
in a trust created under her great-grandfather’s will 
and the trustee was required to pay to her semi-an¬ 
nually a certain percentage of the income. This pex - - 
eentage was fixed, but the income varied. On Feb¬ 
ruary 1, 1921, the plaintiff executed an instrument, 
the material parts of which are as follows: 

“That said Jane Byrnes 0’Malley-Keves party 
of the first part, in consideration of the sum of 
one dollar, lawful money of the United States, 
to her in hand paid by said Empire Trust Com¬ 
pany, party of the second part, at or before the 
ensealing and delivery of these presents, the re¬ 
ceipt whereof is hereby acknowledged, has sold, 
assigned, transferred, and set over, and by these 
presents does hereby sell, assign, transfer, and 
set over unto said Empire Trust Company, party 
of the second part, all of her right, title, and in¬ 
terest in and to all moneys, funds, income, prop¬ 
erty, and choses in action to w T hich she now is or 
hereafter may be entitled from the estate of the 
aforesaid Matthew Byrnes, deceased, or under or 
out of the trust created by and existing under the 
aforesaid last will and testament of said Matthew 
Byrnes, deceased, or pursuant to or by virtue of 
said last will and testament. To have and to hold 
the same unto said Empire Trust Company, its 
successor or successors; but in trust, neverthe¬ 
less, for the following uses and purposes, and 
upon the terms, conditions, and covenants here¬ 
inafter recited, and pursuant to the terms, con¬ 
ditions, covenants, agreements, and limitations 
hereinafter set forth and no other. * * * 

III. This agreement and assignment shall be 
irrevocable by the donor.” 
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The Internal Revenue Bureau declined to recognize 
this assignment, but held that the income received 
under the will was income of the plaintiff. In| answer 
to that position, Judge Thomas of the District Court 
of Connecticut said: 

“The demurrer to the complaint is predicated 
on the suggestion that the instrument in question 
does not operate as an assignment in praesenti. 
I am unable to see the force of the contention. It 
is true that the sums payable under the will are 
not liquidated, but that fact does not ^prevent 
them from being assigned. The corpus of the 
estate, out of which they issue, has a 1 present 
tangible existence. The obligation to pay a fixed 
proportion of the income derived therefrom is 
enforceable. These conditions furnish |an ade¬ 
quate basis for effecting the alienation of the 
plaintiff’s interest in praesenti. 

Nor is it of any importance on this aspect of 
the matter, whether the transfer to the third per¬ 
son be for the latter’s benefit or for the benefit 
of others. In either event the divestiture of the 
plaintiff’s interest is complete.” 

The court then discussed the ease of Mitchell v. 
Bowers, 15 Fed. (2d) 287, to show that whejre there 
was not an absolute assignment the income' for tax 
purposes belonged to the assignor, then said: 

“These considerations do not apply to the ease 
at bar. The assignment here is irrevocable. The 
plaintiff never received the income, and has no 
control whatever over its disposition. No part¬ 
nership is involved. Had these elements not ob¬ 
truded on the Mitchell Case, a different result 
would probably have been reached. The opinion 
in that case embodies no suggestion thajt the as- 
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signment does not operate in praesenti because 
the ! amount of the income derivable thereunder 
remains undetermined. 

After all, the stark fact is that the plaintiff 
did not receive this income, and cannot receive 
this income. To say that she did receive it is to 
indulge in a deliberate fiction. Suppose that she 
had never assigned her interest, and suppose, 
further, that she deliberately declined to accept 
any income from her great grandfather’s estate; 
could we say that the income was received by 
her and tax her accordingly, in spite of the fact 
that we concede that she did not receive it at all ? 
Are we to inject into the law some doctrine of 
constructive income! If Congress legislated to 
this effect, the question of its constitutional power 
might well be raised. 

I regard the assignment as one operating in 
praesenti. The briefs of counsel indicate that, 
if this conclusion is correct, then the income re¬ 
ceived thereunder is not the income of the plain¬ 
tiff.” (Italics ours) 

The case of Looney v. United States, 26 Fed. (2d) 
481, affirmed by the United States Court of Appeals 
for the Sixth Circuit, 29 Fed. (2d) 884, sustained the 
general principles for which we are contending; 
namely, that interest in royalties are assignable in 
payment of, or settlement of, valid obligations, and 
royalties received by the holder of an irrevocable 
assignment are not income to the transferor, but are 
income to the transferee or holder. The Court held 
that the plaintiff who settled this litigation affecting 
her title to a royalty interest in oil lands by paying 
the contestants the first $200,000.00 received in royal¬ 
ties was not subject to income tax in respect to this 
amount. The Court characterized as technical and 
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rejected the Government’s contention that the pur¬ 
chase of property producing a revenue with the stip¬ 
ulation that these revenues be paid for a certain 
period to the sellers, makes these revenues j taxable 
to the purchaser, though he never receive)! them. 
The syllabus in the Looney Case reads: 

“Where plaintiffs compromised lawsuit! regard¬ 
ing title to land by purchasing opponent’s !claimed 
interest in land, under agreement that purchase 
price should be paid out of royalties from oil 
and gas, and that vendors should receive such 
royalties directly from bank receiving saine from 
oil company, revenue received by vendors did 
not pass to plaintiffs as income, and they were 
not liable for income tax thereon, and were en¬ 
titled to recover income tax paid thereojn under 
protest.” (Italics ours) 

It has been the contention of the Governrdent that 
the payments to the attorneys herein are part of the 
purchase price of the heirs’ inheritance. The Gov¬ 
ernment’s position here is even more technical than 
it was in the Looney Case. From whom were the 
heirs purchasing their share of the Burt Estate? Cer¬ 
tainly they were not purchasing an interest in said 
estate from their own attorneys; rather the attor¬ 
neys acquired an interest in the estate f|rom the 
heirs. If there is anything like a purchase in the 
present case, it is the purchase by the attorneys of 
a portion of the heirs’ claims, the proceeds pf which 
thereafter belonged to them. There is no doubt that 
the attorneys upon the execution of their 1 retainer 
agreement with the heirs in 1919, acquired!an equi¬ 
table interest in the heirs ’ inheritance which j attached 
immediately to the heirs’ contingent interest, and 
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vested when the settlement agreement became effec¬ 
tive. The irrevocable assignments later executed by 
the heirs were confirmatory of the attorneys’ rights 
but not essential to them. 

As a result of the compromise settlement the heirs 
received immediately some $720,000.00 in cash (E. 
44). This cash payment was a capital transaction so 
far as the heirs were concerned and it gave rise to 
no taxable income. The Government has not at¬ 
tempted to levy any tax upon the heirs on this ac¬ 
count, nor do the heirs claim the right to deduct any 
part of the $72,000.00 which was paid to the attor¬ 
neys therefrom. If the taxpayers had recovered 
$5,000,000 in cash as a result of the attorneys ’ efforts 
in modifying the will, then there is no doubt that the 
attorneys would have been entitled to ten per cent 
(10%) thereof, or $500,000.00. If that $500,000.00 had 
been paid to the attorneys in one lump sum at the 
termination of their work, the Commissioner would 
not have included it in the taxable income of these 
taxpayers. Of course it would not have constituted 
a deduction to the taxpayers, but since it would not 
have been included in their gross income, they would 
not be concerned about obtaining it as a deduction. 
Such a lump sum payment would have been tax¬ 
able to the attorneys, and to them only. 

The facts in this case differ from those outlined 
above 1 only to the extent that in this case instead of 
receiving money which could be divided then and 
there, they received iron ore properties which could 
not be divided. Instead of paying the attorneys in 
one lump sum, the taxpayers were compelled to pay 
them in a series of small sums as they obtained the 
money from the ore properties. Does the Commis- 
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sioner contend that, since the attorneys are being 
paid in a series of installments, he is entitled to a 
double tax on those payments; once in the hands of 
these taxpayers, and again in the hands oij the at¬ 
torneys when received by them? This CourtWill not 
sustain the Commissioner in such a contention. The 
Board of Tax Appeals in its opinion relied somewhat 
upon the former decision in the case of Sheltabarger, 
14 B. T. A. 695. It will be noted, however, j that the 
Board’s decision in the Shellabarger case!was re¬ 
versed by the United States Circuit Court of;Appeals 
for the Seventh Circuit, 38 Fed. (2d) 566. j 
In that case the father of petitioner, Majud Shel¬ 
labarger, died testate, leaving to her $20,0d0.00 and 
two trust estates, one of $300,000.00 for life! and the 
residuum of another for life. Testator’s other 
daughter, Georgia, threatened to contest the will, but 
instead a compromise was effected, by which Maud 
agreed to pay to Georgia one-half of the $20,000.00 
legacy and three-tenths of the net income from the 
two trusts and one-fifth to a bank as trustee for the 
use of Georgia during her life, with a reversion to 
Maud in case of Georgia’s death leaving, np descen¬ 
dants. Maud in her 1924 income tax return reported 
that the net income from the two trusts was $25,506.58? 
one-half of which she paid to Georgia and the bank 
as received, but which she did not include in her re¬ 
turn as income. The Commissioner disallowed such 
claim and made a deficiency assessment against Maud 
with this one-half counted as income to her. Peti¬ 
tioner objected to this recomputation, and upon an 
appeal to the Board of Tax Appeals the decision of 
the Commissioner was approved, whereupon the tax¬ 
payer prosecuted an appeal to the Circuit Court of 
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Appeals for tlie Seventh Circuit. Judge Alschuler, 
after reviewing the facts, wrote as follows: 

“As the fund was paid over to Maud, the in¬ 
terest of Georgia and the bank immediately at¬ 
tached, and Maud became in equity a trustee for 
the benefit of Georgia and the bank. Barnes v. 
Alexander, 232 U. S. 117, 34 S. Ct. 276, 58 L. 
Ed. 530. And where the beneficiary of a trust 
assigns an interest in the income therefrom, the 
grantee who received the income pursuant to the 
agreement, and not the grantor, is liable for the 
federal income tax thereon. Young v. Gnichtel, 
(D. C.) 28 F. (2d) 789; O’Malley-Keyes v. Eaton, 
(D. C.) 24 F. (2d) 436. In any event, the vaild 
agreement to pay as received half of the income 
of the trusts conferred an equitable lien on the 
fund when it came into existence. Ingersoll v. 
Coram, 211 IT. S. 335, 29 S. Ct. 92, 53 L. Ed. 208. 

1111116 the whole of the net income from the 
trusts was physically received by Maud, the half 
did not accrue to her as her income, but on the 
instant of receiving it she held it in trust for 
Georgia and the bank, and it was in good faith 
paid over as received, pursuant to her valid and 
binding contract.” (Italics ours) 

This decision sustains this petitioner’s claim that 
the ten per cent (10%) of royalties as received by 
the Second National Bank of Saginaw did not accrue 
as income to her but solely and alone to the attorneys. 

From these decisions, it is manifest that the orders 
of July 9, 1920 (R. 64) and July 30, 1920 (R. 65-66) 
were irrevocable assignments to ten per cent (10%) 
of the royalties, and that none of the Burt heirs, in¬ 
cluding this petitioner, has ever received any part of 
same. Never having received any of it, we insist 
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that it was never income to them, and therefore they 
were not required to return it as a part of llheir in¬ 
come. 

The assignment was made to the attorneys| in pay¬ 
ment of services rendered in acquiring for tie heirs 
an income which they did not, at that time, have. It 
was not made in payment of a fee for protecting or 
preserving income which they already possessed. 
Therefore, if we consider the amount assigned to the 
attorneys as an obligation incurred by the heirs for 
services performed by the attorneys in enlarging or 
increasing the heirs’ income, and paid or liquidated 
by the execution of the irrevocable assignment, it be¬ 
comes apparent that the ten per cent (10%) I paid to 
the attorneys by the Second National Bank of Sag¬ 
inaw, under the terms of that assignment, became 
income to the attorneys hut not to the heirs, and 
therefore was not returnable by them as such. 

In the case of Field v. Commissioner, 42 Fed. (2d) 
820, a beneficiary was entitled to income from a trust 
by virtue of a will, and he made an absolute assign¬ 
ment of a part interest thereunder to another. The 
Court held that such beneficiary was not taxable upon 
income subsequently distributed from the trust in ac¬ 
cordance with the assignment. The Court concluded 
that the beneficiary had a present property which was 
alienable, and likewise it is contended that the peti¬ 
tioners herein had an alienable interest in the royal¬ 
ties which they could, and which they did assign to 
the attorneys. 
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(2) 

If the Respondent is Correct in Including in Petition¬ 
ers’ Gross Income That Percentage of Royalties 
Which Was Assigned to the Attorneys and Never 
Received by the Petitioners, Then the Amount of 
Such Attorneys’ Fees is Deductible From Peti¬ 
tioners’ Gross Income in Computing the Net In¬ 
come Subject to Tax. 

We do not believe this Court -will hold that the 
royalties which were paid to the attorneys should be 
included in petitioners’ gross income, but if it should 
so hold, then clearly such amounts are deductible from 
gross income in computing the net income subject to 
tax. 

It is clear that as a direct result of the action taken 
by the petitioners in contesting the will of Welling¬ 
ton R. Burt, certain mineral lands in the State of 
Minnesota were placed in trust and the royalties 
therefrom were made periodically distributable to 
the petitioners. If there had been no will contest the 
petitioners would not have received the royalties in 
the years in question, but would only have received 
small fixed annuities. It is clear, therefore, that the 
amounts paid as attorneys’ fees are direct payments 
made to obtain the income upon which the tax is as¬ 
serted. As a matter of general tax law, it is under¬ 
stood that amounts expended in obtaining income are 
chargeable against such income in determining the 
amount of net income subject to tax. In the Appeal 
of Biigher, 9 B. T. A. 1155, the Board of Tax Appeals 
considered a case in which attorneys’ fees were paid 
in order to protect an income which the petitioner 
was already receiving. The Board decided that to 
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the extent such payments related to the rights of the 
taxpayers to retain the income, or enlarge their 
shares in the income of the mine, they are deductible. 
In other words, a payment made to obtain income or 
to protect income is deductible, and had the Board 
been consistent it would have so held in this case. 

Again, in the Appeal of Wurts-Dundas, 17 B. T. A. 
881, the Board allowed attorneys’ fees which were 
paid by a guardian of the petitioner in asserting her 
rights to one-half of the net income of the trust 
estate to be deducted in a computation of the peti¬ 
tioner’s income. The deduction was allowed on the 
theory that the expenditure was made in connection 
with the income and not the corpus of the estate. In 
our case the petitioners are not claiming deductions 
on account of amounts paid the attorneys td secure 
any part of the corpus of the estate, but are only 
claiming the amount paid to obtain the receipt of the 
royalty income. j 


If the Attorneys’ Fees are Capital Expenditures, Then 
There Should be Allowed a Depletion Deduction 
Equal to 10 Per Cent of the Royalties Received. 

However, if it should be held that the assignment 
did not have the effect of divesting the heirs of title 
to this ten per cent (10%) and was not deductible as 
a necessary business expense, we maintain that un¬ 
der the “capital expenditure doctrine’’ they should 
be allowed a deduction at the rate of ten per cent 
(10%) per annum from their gross income deple¬ 
tion of part of the cost of a “wasting or exhausting 
asset”; namely, royalties collected from mineral 
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leases, which were annually being depleted, ten per 
cent (10%) of which was assigned to the attorneys 
to be paid to or received by them annually, Commis¬ 
sioner v. Field, 42 Fed. (2d) 823. 

In the case of North American Oil Consolidated v. 
Commissioner, 12 B. T. A. 68, the petitioner main¬ 
tained that the Commissioner had erred in includ¬ 
ing in its taxable income for 1917 $20,441.18, repre¬ 
senting 4 per cent of the oil recovered during the 
year and paid to the petitioner’s attorneys for legal 
services in defending the title to the property. The 
Board of Tax Appeals (page 95) held that such fees 
were not deductible as expense but were capital ex¬ 
penditures yet allowable as depletion. The opinion 
written by Mr. Arundell reads: 

‘‘The amounts paid the attorneys being capital 
expenditures, it follows that depletion is allow¬ 
able in respect of such amounts. The question 
then arises as to how such allowances shall be 
computed. Ordinarily, depletion is allowable in 
respect of capital costs by spreading the cost 
over the remaining life of the oil reserves. But 
that method is inapplicable here for the reason 
that as the oil reserves were depleted the capital 
cost would be annually increased, which would 
necessitate an annual increase in the depletion 
rate and result in unreasonable depletion deduc¬ 
tions. Such a method might do very well and 
might be the only one that could be used where 
the capital cost was applicable only to future pro¬ 
duction, but here the amount paid in any year is 
a part of the cost of both past and current pro¬ 
duction as well as that in the future. The solu¬ 
tion that seems to us will produce a proper re¬ 
sult is to allow as depletion in each year cm 
amount equal to the 4 per cent paid to the attor- 
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neys. By this method, when eventually produc¬ 
tion ceases, the petitioner will have returned to it 
through the depletion allowances exactly the 
amount of its capital expenditure and the deple¬ 
tion deduction each year will be reasonable.” 
(Italics ours.) 

Thus, if this ten per cent (10%) assigned to the 
attorneys is held to be a “capital expenditure”, 
there should be allowed the same amount as a de¬ 
pletion deduction, which would produce the same 
result. 

In the case of Daly v. Anderson, Collector, 35 Fed. 
(2d) 728, the question submitted to the Court was 
whether $8,500.00 paid by Daly to his realj estate 
broker as a fee for making a lease of the taxpayer’s 
premises (not a wasting asset) was a capital expendi¬ 
ture as claimed by the Collector and hence not deduc¬ 
tible as such from the taxpayer’s income. Thp Court 
held that it was not a capital expenditure but was 
deductible from the taxpayer’s gross income, as it 
was a payment for services in connection with use to 
which the taxpayer was lawfully putting his prop¬ 
erty. 

In the case of McNeill v. Commissioner of Internal 
Revenue, 16 B. T. A. 479, McNeill paid to a real es¬ 
tate agent the sum of $3,000.00 for services in mak¬ 
ing a lease of petitioner’s land to the Government, 
and asked that this amount be allowed as a! deduc¬ 
tion from his income as an ordinary and necessary 
expense incurred and paid in the taxable year 1922. 
The Board in its opinion, page 484, said: 

“The lessor is, therefore, in the situation of 
one who pays a commission for a service rendered 
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and in this case is within the rule established in 
Olinger Corporation, 9 B. T. A. 170, which is 
based on American National Co. v. United States, 
274 U. S. 99. We conclude, therefore, that this 
petitioner is entitled to deduct the amount of 
$3,000 from his gross income for 1922 as com¬ 
mission for services rendered to him in that 
year.” (Italics ours) 

In this case, the Board specifically held that such 
deduction was not a capital expenditure, and over¬ 
ruled its opinion in the case of Crompton Building 
Corporation, 2 B. T. A. 1056. 

The property of the lessors in the two last cited 
cases was not a “wasting asset”. In the case at bar 
it must be borne in mind that the amount expended 
by the petitioner, and for which she is seeking a de¬ 
duction, was in payment of services rendered in pro¬ 
curing a “wasting or exhausting asset”, and if not 
deductible as a necessary expense should be allowed 
as a depletion deduction upon the theory that such 
expenditures were capital expenditures made for and 
upon a “wasting or exhausting asset.” 

II. 

The Attorney’s Pee and Court Costs Paid by Peti¬ 
tioner, Emma Burt Hutchings, in 1925, in Con¬ 
nection with the Gamble Suit, to Protect Her In¬ 
come are Ordinary and Necessary Business Ex¬ 
penses, and as Such are Deductible from Gross 
Income. 

The deduction of $19,089.82 which is claimed by the 
petitioner for the year 1925 represents an amount 
expended by her in that year for attorneys fees and 
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expenses in connection with, her defense of the Gamble 
suit. The correctness of the amount is not questioned, 
but the Respondent contends that nothing expended 
in that litigation should be allowed as a deduction. 
The petitioner contends that the amount so expended 
should be allowed as a necessary business expense, 
and in support of this contention relies largely upon 
the decision of the Board of Tax Appeals in the case 
of Bugher v. Commissioner, 9 B. T. A. 1155. 

History of the Bugher Litigation. 

To more fully understand the questions presented 
to the Board of Tax Appeals in the Bugher case, we 
beg permission to review the nature of that litiga¬ 
tion which originated in the Supreme Court of the 
District of Columbia. 

In 1892, Mrs. Mary McLean and her three children, 
Mrs. Bugher, Mrs. Dewey and John R. McLean, to¬ 
gether with Hopkins Loudon, organized the Argyle 
Lead and Flourspar Mining Company for the purpose 
of operating a flourspar and lead property, Loudon 
owning something less than one-half and the remain¬ 
der being divided equally between Mrs. McLean and 
her three children. The venture at first was not suc¬ 
cessful, so a receivership was appointed. In 1895, 
the property was sold by the receiver and bought in 
by John R. McLean for $60,000.00, who divided the 
holdings thus purchased equally between his mother, 
his two sisters and himself. 

In 1901, Mrs. McLean died and left her interest in 
the property to her three above named children for 
life, with remainder over. In 1909, the property still 
being unprofitable and having no earnings, John R. 



McLean had his two sisters, Mrs. Bugher and Mrs. 
Dewey, transfer to him one-third of their interests, 
so that he thus acquired a two-thirds interest, leav¬ 
ing Mrs. Dewey and Mrs. Bugher each a one-sixth. 

Beginning in 1910, conditions improved to such an 
extent, that the business became a profitable and 
money making investment, and the earnings were 
distributed, until 1917, two-thirds to John R. McLean 
and one-sixth to each of the sisters. On November 
21,1915, Mrs. Bugher died, and her interest descended 
to her son, Frederick H. Bugher. 

John R. McLean died on June 9, 1916, after which 
the American Security and Trust Company, execu¬ 
tor under his will, proceeded to operate the mine in 
the interest of his estate and the other parties in in¬ 
terest. 

In the autumn of 1916, Frederick H. Bugher insti¬ 
tuted suit in the Supreme Court of the District of 
Columbia against the estate of John R. McLean, in 
which he sought to set aside the transfer to John R. 
McLean of a one-sixth interest made by his mother 
in 1909, and prayed that he be adjudged the owner, as 
the heir of his mother, of a one-third interest in the 
property instead of a one-sixth. 

In 1918, Mrs. Dewey, the other owner and a sister 
of McLean, came into this Bugher suit as a party in 
interest, and sought to set aside her transfer of 1909 
and to be adjudged the owner of a one-third instead 
of one-sixth of the property. 

On January 15, 1919, an agreement of settlement 
was executed by the above named parties, whereby 
the interest of Bugher and Mrs. Dewey was increased 
from one-sixth to one-fourth, with the right to an ac¬ 
counting from McLean’s estate on that basis. Here, 
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the case of Bugher and Dewey, in which each sought 
to recover a one-sixth of the property from McLean’s 
estate, would have ended but for the fact that Hop¬ 
kins Loudon had in March, 1917, filed a suit ii equity 
against McLean’s estate, Mrs. Dewey and jBugher 
asking for a decree adjudging him to be the owner of 
a one-half undivided interest in the property !and for 
an accounting of one-half of all of the earnings of 
the mine since 1895. Loudon’s claim was based upon 
an alleged contract with McLean, in which, according 
to Loudon, McLean had agreed with him (Loudon) 
that the purchase of the property at receiver’s sale 
in 1895 was made for Loudon, McLean, his mother 
and two sisters in the proportions originally owned 
by each. After this suit was filed in 1917, the Amer¬ 
ican Security and Trust Company, which was operat¬ 
ing the property, impounded the earnings and refused 
to make further distribution until Loudon’s claim 
had been adjudicated. 

Mrs. Dewey and Bngher knew nothing of this al¬ 
leged arrangement or contract between Loudon and 
their brother, John R. McLean, so together with the 
estate of McLean employed attorneys to resist this 
claim of Loudon. 

In April, 1919, about three months after Bugher 
and Mrs. Dewey had settled their case against their 
brother’s estate, they, with the estate of John R. 
McLean, settled the Loudon suit by paying to him 
$325,000.00 in cash from the accumulated! or im¬ 
pounded earnings of the mine. This settled I the liti¬ 
gation in so far as the ownership and title were con¬ 
cerned, and the ease only reached the Board of Tax 
Appeals when and after Mrs. Dewey, McLean’s es¬ 
tate and Bugher’s estate (he having died on Novem- 
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ber 25, 1924) made their returns and sought to deduct 
the $325,000.00 paid to Loudon as a business expense. 

The American Security and Trust Company, to 
enable it to account for the apportionment of this 
$325,000.00 between the corpus and income of John 
R. McLean’s estate, asked the District Court of Co¬ 
lumbia to determine this question and fix the propor¬ 
tion, if any. The plaintiffs insisted that it was all 
deductible loss chargeable against the income, while 
the Government contended that none of it was deduc¬ 
tible, as it was all paid to protect the taxpayer’s 
capital. 

With reference to this claim, the decision of the 
Board of Tax Appeals reads: 

“We can not agree with the petitioners that 
the amount paid Loudon is entirely chargeable 
against income or deductible as a loss, nor can 
we agree with the respondent’s contention that 
it was all paid to protect or enlarge the peti¬ 
tioners ’ capital. 

Loudon sought two things: first, to establish 
his ownership to a one-half interest in the mine 
and, second, to secure one-half of the past earn¬ 
ings. Had he been successful the taxpayers 
would have lost one-half of their capital and one- 
half of the earnings of the mine, whether previ¬ 
ously distributed or accumulated. The payment 
to Loudon settled both claims. It seems that the 
Court was clearly correct in apportioning such 
payment between income and corpus and that 
the same principles require that such an appor¬ 
tionment be made for income tax purposes.” 
(Italics ours.) 

The Tax Board, in its decision, approved the pro¬ 
portion of this $325,000.00 which had been fixed by 
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the District Court for income and corpus. The 
Board then took up the question of deduction paid for 
attorneys’ fees involved in the above mentioned liti¬ 
gation and settlement, and it is the determination of 
that question which is applicable to and pertinent to 
the question here involved. In speaking of |this at¬ 
torneys’ fee question in the Bugher case, the Board 
of Tax Appeals said: 

“In connection with the prosecution of their 
claims against the McLean estate and in 'defense 
of the action brought by Loudon, the taxpayers 
paid various amounts for attorneys fees amd ex¬ 
penses as follows : 


Year 

Bugher 

Mrs. Dewey 

1916 

$9,994.99 


1917 

10,560.96 


1918 

43,067.08 


1919 

$5,000.00 

1925 

15,000.00 

The services 

rendered by 

the attorneys in- 


eluded counsel and advice on the matter of the 
income impounded by the trustees of the McLean 
estate and approval of disbursements made by 
such trustee. The payment of $15,000 ihade in 
1925 represents a compromise of a larger claim 
made by an attorney for services rendered in 
said suits. Petitioners contend that suiph pay¬ 
ments are either ordinary and necessary ex¬ 
penses of conducting the mining venture, or 
losses, and in either event deductible from in¬ 
come. The respondent contends they 'are not 
allowable as deductions. It is our opinion that 
to the extent that such payments related to the 
rights of the taxpayers to retain the income or 
enlarge their share in the income of the mine, 
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they are deductible; while to the extent that they 
represent expenditures made to acquire Loudon’s 
interest in the mine or to enlarge their own in¬ 
terests as against the McLean estate, or to defend 
their title to the mine, such payments are in the 
nature of capital expenditures to be added to the 
othbr costs of the property and recovered as are 
such other costs. The ratio to be used will be 
the same as that with respect to the Loudon 
settlement.” (Italics ours.) 

We maintain that the above announcement of the 
Board fits exactly the claim set up by this petitioner. 
The attorneys’ fees in the Gamble suit were expended 
for but one purpose; namely, to enable the heirs to 
retain their share in the proceeds derived from the 
Minnesota mines and thereby enlarge their income. 
Their title to real estate had been adjudged. It will 
be noted in the Bugher case that the fees there ex¬ 
pended were separated into four divisions: 

1. The amounts paid for attorneys’ fees by Mrs. 
Dewey and Bugher in an effort to recover from 
John B. McLean’s estate a one-sixth interest in 
the property. These amounts, the Board held, 
were not deductible. 

2. The amounts paid by all of the parties for 
attorneys’ fees involving the expenditure of the 
nloney in settling with Loudon. These amounts 
were not deductible. 

3. The amount paid for attorneys’ fees in re¬ 
sisting Loudon’s claim of ownership of one-half 
of the property. This was not deductible. 

4. The amount paid for attorneys’ fees to re¬ 
tain their shares in the earnings of the mines and 
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enlarge their share in the income. 
was deductible. 


This, 


amount 


It seems to us that it is apparent from tins deci¬ 
sion that the Gamble fee falls under the 4th [division. 
Loudon, in his suit, sought to be adjudged the owner 
of an undivided one-half interest in the real estate, 
and the Board of Tax Appeals held that so much of 
the attorneys’ fees as was expended by Mrs. Dewey, 
Bugher and McLean’s estate to resist or defeat this 
claim was not deductible. Gamble, in his suit, was 
asking judgment against the bank as executor of 
Wellington R. Burt’s estate for an accounting of the 
net proceeds of the mines received by Wellihgton R. 
Burt during his life. Had he been successful, the 
executor would have paid the amount found by the 
accounting out of that portion of the estate which 
came to its hands under the probated will. 

Gamble further asked that the heirs who inherited 
title to the Minnesota property be required to account 
to him for one-fourth of their royalties which they had 
received from the property since Wellington R. Burt’s 
death and one-fourth of such as they might there¬ 
after receive. In short, he was asking for an ac¬ 
counting of their royalties when and as received, 
and had he been successful the heirs would have been 
required to pay over to him one-fourth of Such roy¬ 
alties received from 1920 to the date of final decree 
and thereafter one-fourth when and as received. 

It was to defeat this claim, so that they might re¬ 
tain their royalties when and as received, [that the 
heirs employed attorneys, and the amount paid such 
attorneys is the deduction which they are now claim¬ 
ing in this appeal. 
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The Board of Tax Appeals in the Bugher case held 
that so much of the attorneys’ fees as was expended 
by Mrs. Dewey, Bugher and McLean’s estate to en¬ 
able them to retain their earnings and enlarge their 
income was deductible. If the fee expended in that 
case for that purpose was deductible we most re¬ 
spectfully submit that the fee here involved should 
be allowed as a deduction, as the amount so ex¬ 
pended was for the purpose of enabling the heirs 
to retain their royalties already received and enlarge 
their income by what they might thereafter receive. 

In addition to what we have said above with refer¬ 
ence to the Bugher case, we also wish to call this 
Court’s attention to the case of Kornhauser v. United 
States, 276 U. S. 145 (72 L. Ed. 505). The peti¬ 
tioner, Kornhauser, was sued by a former law partner 
seeking an accounting of the partnership business. 
The attorney’s fees which he paid in defense of that 
suit were held to be deductible from his income. That 
case is most similar to the one before you, for Gamble 
was in effect claiming that he was a partner with the 
Burt heirs to the extent of one-fourth of the proceeds 
derived from the Minnesota mine, and therefore was 
seeking an accounting for what they had already re¬ 
ceived and for what they would thereafter receive. 
In other words, his allegation sought an accounting 
not only for past proceeds but those which might be 
received in the future, and to that extent was claim¬ 
ing to be a partner in this business. 

Mr. Justice Sutherland, in the above case, after 
quoting from several decisions of the Board of Tax 
Appeals, said: 

“The basis of these holdings seems to be that 
where a suit or action against a taxpayer is di- 
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rectly connected with or, as otherwise! stated 
(Backer’s Appeal, 1 B'. T. A. 214, 216), proxi- 
mately resulted from, his business, the expense 
incurred is a business expense within the mean¬ 
ing of Sec. 214 (a), subd. (1), of the act. These 
rulings seem to us to be sound and the prin¬ 
ciple upon which they rest covers the present 
case. If the expense had been incurred in an 
action to recover a fee from a client who refused 
to pay it, the character of the expenditure as a 
business expense would not be doubted. In the 
application of the act we are unable to perceive 
any real distinction between an expenditure for 
attorney’s fees made to secure payment! of the 
earnings of the business and a like expenditure 
to retain such earnings after their receipt. One 
is as directly connected with the business as the 
other.” (Italics ours.) 

In the above case, Mr. Justice Sutherland, in speak¬ 
ing of the character of this expense and its deduc¬ 
tibility under Section 214 of the Revenue Act, said: 

“On the case made by the petition the expendi¬ 
ture in question was either a personal expense or 
a business expense:—it was not a living or fam¬ 
ily expense. And it was an ‘ordinary and, neces¬ 
sary’ expense, since a suit ordinarily and, as a 
general thing at least, necessarily requires the 
employment of counsel and payment of his 
charges (Italics ours) 

The opinion, in discussing the petition and the char¬ 
acter of the suit, after stating that the petition was 
not as definite as it might have been, says: 


“But from its allegations, interpreted 
Solicitor General concedes they may be, 


as the 
it ap- 
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pears that the accounting suit presented the ques¬ 
tion whether the compensation in respect of which 
the co-partner sought an accounting was for pro¬ 
fessional services performed by petitioner during 
the existence of the partnership or after its ter¬ 
mination, the defense to that suit being based up¬ 
on the latter alternative. In either view, the com¬ 
pensation constituted business earnings.” (Ital¬ 
ics ours.) 

Thus this opinion holds that whether an accounting 
was for money received during the partnership or 
after, the expense of defending the suit was an allow¬ 
able deduction. 

The Board of Tax Appeals has had occasion, since 
the decisions in the above cases, to refer a number of 
times to them. 

In the ease of The Superheater Co. v. Commissioner 
of Interned Revenue, 12 B. T. A. 5, the amount paid by 
a corporation in 1920 to a certain Swiss partnership 
and the individuals thereof, in order to avoid litiga¬ 
tion in connection with certain acts of the corpora¬ 
tion, was allowed as a proper deduction. 

In Florence Grandin, et ad. v. Commissioner of In¬ 
ternal Revenue, 16 B. T. A. 515, the Board had be¬ 
fore it the question of the deductibility of an attor¬ 
ney’s fee, and in considering the provisions of Sec¬ 
tion 214 quoted from E. M. Elliott, 15 B. T. A. 494, 
as follows: 

“What constitutes a business has previously 
been considered in a number of cases. In Oscar 
K. Eysenbach, 10 B. T. A. 716, we approved def¬ 
initions of ‘business’ which we will repeat here: 

‘Business’ is a very comprehensive term and 
embraces everything about which a person can 
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be employed. Black’s Law Diet. 158, citing 
People ex rel. Hoyt v. Tax Comrs., 23 N. Y. 242, 
244. ‘ That which occupies the time, attention and 
labor of men for the purpose of a livelihood or 
profit’. 1 Bouvier’s Law Diet. p. 273.! (Ap¬ 
proved in Flint v. Stone and Tracy, 220 ! U. S. 
107; Van Baumbach v. Sargent Land Co., 242 
U. S. 503.)” 

Under the definition which this Board and the 
courts have given of “business” it is apparent that 
the expenditure made by the taxpayer in this case 
falls within the deductions allowed under Section 214 
of the Revenue Act as ordinary and necessary ex¬ 
penses in carrying on a trade or business. This tax¬ 
payer’s business was that of a lessor of mining prop¬ 
erties which required her to look after and protect 
them, and the money which she expended for this 
purpose was an ordinary and necessary expense paid 
in performing that portion of her business. 

Suppose the only property owned by a taxpayer 
was 5,000 shares of say, Pennsylvania Railroad stock, 
from which she regularly collected her dividends, and 
some one had filed suit against her, claiming that he 
was entitled to one-fourth of those dividends, could 
it be justly claimed that the expenses, including at¬ 
torneys’ fees, paid out by the taxpayer in defense of 
that suit, were not deductible in her returns because 
she was not “carrying on a business”, or that it was 
not a “business expense,” or not an “ordinary and 
necessary expense,” Kornhauser v. United States, 
supra. Her business in that case would be to look 
after her investments and care for her estate, and 
the business of petitioner in the ease at bar was to 
look after and protect her royalties, and among other 
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things to employ attorneys to represent her and her 
interest. 

In Murphy Oil Co. v. Commissioner of Internal Rev¬ 
enue, 15 B. T. A. 1195, the Board distinguished the 
difference between the facts in that case and those in 
the Kornhauser, Bugher and Superheater cases. In 
that case they said (p. 1201): 

“In the Kornhauser case the legal expenses 
were incurred to contest a claim against income 
received, differing fundamentally from the ordi¬ 
nary attach on title, even though the income in 
question consisted of shares of stock.” (Italics 
ours.) 

There w T as no attack on the title in the Gamble 
case. The title was conceded to be in the heirs. 

In Central Union Trust Co., Gdn. v. Commissioner, 
17 B. T. A. 881, the above eases are again referred to, 
and in the reference there to the B'ugher case the 
Board said (p. 886): 

“That to the extent that such payments re¬ 
lated to the rights of the taxpayers to retain the 
income or enlarge their share in the income of the 
mine, they are deductible.” (Italics ours) 

And in discussing the character of the expense the 
opinion referred to the Kornhauser case, and quoted 
from it as follows: 

“And it was an ‘ordinary and necessary’ ex¬ 
pense, since a suit ordinarily and, as a general 
thing at least, necessarily requires the employ- 
nient of counsel and payment of his charges.” 
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In Lena C. Hill v. Commissioner of Internal Rev¬ 
enue, 8 B. T. A. 1159, the Board held that attorney’s 
fees for defending foreclosure suits brought by lienors 
were deductible as ordinary and necessary expenses. 
There it is said (p. 1163): 

“The attorney’s fee of $1,000 was paid, not in 
connection with the defending, protecting or es¬ 
tablishing of the petitioner’s title or right to the 
possession of the property, but in connection with 
the litigation to establish the petitioner ’i legal 
liability to pay the debts for material irtcurred 
by the contractor. We think that this amount, as 
well as the $500 attorney’s fee paid in 1923 in 
connection with other matters, constitutes ordi¬ 
nary and necessary business expense.” (Italics 
ours.) 

From these decisions and many others to which 
we might refer, and which are shown in the above 
cited cases, we maintain that the expense incurred by 
the taxpayer was an ordinary and necessary expense 
incurred in her business and therefore deductible. 

The entire expense of this Gamble suit was for the 
purpose of retaining the income already received by 
the heirs and to continue receiving same in the future. 
There was no question as to property rights, there¬ 
fore, there could be no allocation of the fees paid. 
The plaintiff in the litigation—Gamble—conceded that 
the title to the real estate belonged to the heirs, but 
was insisting that he was entitled to an aceoimting 
for the income theretofore received and thereafter 
to be received. 

Mr. Arundell, who wrote the Board of Tax Appeals’ 
opinion of October 10, 1930, from which this appeal is 
prosecuted, disallowed this deduction on the grounds 
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that the taxpayer was only a “passive recipient of 
royalties” and was not engaged in carrying on a 
trade or business. We gather from this decision that 
the Board would have allowed the deduction had it 
been of the opinion that petitioner was “carrying on 
a business”. We maintain that the Board’s con¬ 
ception of the meaning of “carrying on a business” 
is highly technical, too circumscribed, and is not in 
accord with the liberal constructions of that term as 
given by the Supreme Court. 

In Flint v. Stone Tracy .Co., 220 U. S. 107 (55 L'.. 
Ed. 421), Mr. Justice Day, speaking for the court, 
said: 


“ ‘Business’ is a very comprehensive term 
and embraces everything about which a person 
can be employed. Black’s Law Diet. 158, citing 
People ex rel.” 

This was approved in Van Baumbach v. Sargeant 
Land Co., 242 U. S. 503 (61 L. Ed. 467). 

Manifestly, an individual engaged in leasing mining 
property and collecting the royalties therefrom, 
whether done personally or by employed agents, is 
carrying on a business. Nor are we aware of any 
decision of any court which has held or could justly 
hold that one investing in securities and collecting 
the dividends is not carrying on a business. 

It must be apparent from this record that a suit of 
the character instituted by Gamble was sufficient to 
and did keep petitioner busily employed in defend¬ 
ing it; that same greatly occupied her time and at¬ 
tention, and that in looking after and protecting her 
property, by resisting the attack made upon it, she 
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was carrying on her business. Hers was a most im¬ 
portant and absorbing business, and fully measured 
up to the definition of “business” as laid down by 
the courts, and by what Mr. Justice Sutherland said 
in the Kornhauser case, supra, speaking of the attor¬ 
neys’ fee there allowed as a deduction: 

“It was an ‘ordinary and necessary’ expense, 
since a suit ordinarily and, as a general tiling at 
least, necessarily requires the employment of 
counsel and payment of his charges.’’’ (Italics 
ours.) 

The defense of this litigation necessarily required 
the heirs to employ counsel to resist the accounting 
and the appointment of a receiver which Gamble 
sought. The litigation was of two years’ duration, 
hard fought all down the line, and finally decided in 
favor of the heirs. 

Under these circumstances, we most respectfully 
maintain that the amount expended is an allowable 
deduction from petitioner’s gross income. 
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Conclusion. 

For the reasons herein set forth we respectfully 
contend that the decisions of the Board of Tax Ap¬ 
peals should be reversed. 

Respectfully, 

Ward Loveless, 

F. 0. Graves, 

922 Southern Bldg., 
Washington, D. C. 

Beverley R. Jouett, 
Winchester, Ky. 

Chas. B. McInnis, 
Shoreham Bldg., 
Washington, D. C. 
Attorneys for Petitioner. 

Of Counsel: 

Miller & Chevalier, 

922 Southern Building, 

Washington, D. C. 
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The Circuit Court of Appeals for the Eighth Cir¬ 
cuit decided the case of Bettendorf v. Commissioner 
of Internal Revenue, 49 Fed. (2d) 173, in which an 
individual owner of certain shares of stock trans¬ 
ferred the legal title to said shares to another but, 
by the terms of the contract, retained and reserved 
to herself all earnings and dividends on said shares 
of stock. 

The dividends which were declared on such cor¬ 
porate stock were paid to the owner of the shares, the 
petitioner in the case, who paid same over to the 
transferror in accordance with the terms of the con¬ 
tract. The Commissioner of Internal Revenue and 
the Board of Tax Appeals held that the earnings from 
this stock were taxable to the petitioner as part of his 
income on the theory that he was first the recipient 
of the income. The Court, relying somewhat on and 
quoting at length from the case of Shellabarger v. 
Commissioner of Internal Revenue, 38 Fed. (2d) 566, 
cited in our original brief, reversed the Board and 
held that the dividends on the stock were not taxable 
to the legal owner of the shares. The Court also re¬ 
ferred to the decision of the Board in the Appeal of 
Hallahan, 14 B. T. A. 584, stating: 

“In the Hallahan case, the petitioner received 
title to the corpus, which was an interest in a 
partnership. The conveyance was on condition 
that he pay portions of the income to his father, 
and after his father’s death, to petitioner’s 
mother and brother. The Board held that the in¬ 
come was taxable to the persons ultimately en¬ 
titled thereto, and that the fact that the petitioner 
held legal title did not necessarily charge him 
with an income tax thereon. In the course of the 
opinion in that case it was said: 
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‘In these cases we have held the individual 
receiving the total income taxable on only 
the portion in which he individually had the 
beneficial interest, the portion paid his ! asso¬ 
ciate being merely received by him in trust 
for such party.’ 

“We should regard the substance rather than 
the form. The simple fact appears to bfe that 
the petitioner was, so far as the income! from 
these securities was concerned, a trustee, a fiduci¬ 
ary and not a beneficiary. The purpose of the 
income tax law was to tax incomes actually and 
substantially derived, rather than such as might 
be constructively received. We must assume that 
it was not the purpose of the act to penalize an 
individual because he might be the iniaocent 
agency by or through whom a substantial income 
was derived for someone else. The Government 
will not resort to sharp practice, nor invoke tech¬ 
nical construction or fiction, which will; mani¬ 
festly thwart the good-faith intention of its tax¬ 
payers, for the purpose of visiting a tax burden 
upon one, who in fact did not, except by con¬ 
struction, derive any beneficial income from the 
transaction. The income which petitioner re¬ 
ceived from these securities was not the income 
with which one pays debts. By this contract, 
Catherine Bettendorf made a gift of the securi¬ 
ties, receiving nothing in exchange, but She re¬ 
tained, for the period of her own life, the right 
to the income. The petitioner, by the terms of 
the contract, assented to this reservation, and 
he thereby became a trustee, and was required 
to account to his mother for the earnings re¬ 
ceived. This court, in Edson v. Lucas, 40 Fed. 
(2d) 398, sustained a gift of securities, subject to 
reservations by the donor as to the disposition 
and control of the stocks. In the course of the 
opinion in that case it was said: 
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‘It is safe to say that, where there is a 
complete transfer of the legal title to the 
subject-matter of the gift, together with 
some equitable or beneficial present interest 
to the donee, without power of revocation in 
the donor, coupled with the intentional de¬ 
livery of complete possession, dominion and 
control over the gift, the gift is not invalid 
because of conditions imposed by the donor 
which are not inconsistent with the imme¬ 
diate vesting of such legal title in the donee.’ 

“There were fewer restrictions and reserva¬ 
tions attached to the gift in the instant case 
than in that referred to in the Edson ease. The 
stocks and securities here were delivered to the 
petitioner. He paid nothing therefor, but agreed 
to the reservations attached to the gift.” 

This refutes the statement of the Respondent (B. 
15) that the Shellabarger decision is not in harmony 
with the weight of authority. 

The Respondent refers briefly to the case of Lein- 
inger v. Commissioner of Internal Revenue, 51 Fed. 
(2d) 7, decided by the Circuit Court of Appeals for 
the Sixth Circuit. The reasoning of the Court clearly 
supports our contention. The question was whether 
a certain share of partnership profits were taxable 
to the husband after an irrevocable agreement had 
been entered into between the husband and his wife, 
whereby the wife was to share equally in the profits 
and bear equally the losses. The Court held that the 
wife’s share of the profits was not taxable to the hus¬ 
band, stating in part as follows: 

“If, at the moment of receiving the profits he 
took the legal title thereto as between the part¬ 
nership and himself, she was at least at that 
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same moment the equitable owndr. S'he | could 
have compelled him to pay her immediate^, and 
he could have compelled her to pay him half of 
any losses. If any trouble had arisen, she could 
have prevented the payment of profits tp him 
until her half interest therein was protected. It 
seems entirely clear to us that her share of the 
profits never became income received by the tax¬ 
payer. 

“In making the contrary holding, the Board 
relied upon Mitchell v. Bowers, C. C. A.j 2, 15 
Fed. (2d) 287. That case is fully distinguished 
from the present one, because the majority de¬ 
cision is rested upon the fact that the husband 
could cancel the arrangement at any time, and 
that, since the right of disposition remained his, 
as it does in community property, the same rule 
should be applied. If, however, the Mitchell 
case was not distinguishable, we should feel con¬ 
strained to follow the reasoning of Judge Man- 
ton’s dissenting opinion. The elaboration of 
the ruling, found in Harris v. Commissioner, 39 
Fed. (2d) 547, rests upon the supposed policy of 
the law in taxing partnerships. We do not see 
that Section 218(a) undertakes to fix any policy 
as to who is to be deemed to receive the income; 
it merely extends the definition of individual in¬ 
come so as to include undivided partnership prof¬ 
its. Lucas v. Earl, 281 U. S. Ill, also relied! upon, 
must be read in view of the comment thereon in 
Poe vs. Seaborn, 282 U. S. 101, 117. 

“We cannot regard this contract as a! mere 
assignment of an interest in future profits ‘if, 
when and as’ received. It creates mutual rights 
and liabilities; it is irrevocable; it creates, at 
least as between the parties, a vested interest in 
a property right; and the specified profits and 
losses were hers, not his.” 

Under date of November 2, 1931, the Court of 
Claims decided in the case off Pearsall v. United 
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States, 6 U. S. Daily, p. 2104, that, where a taxpayer, 
who owned a contract giving him the exclusive sales 
agency for a specialized type of iron, agreed orally 
with three individuals that if they would enter his em¬ 
ploy he would give them an interest in the contract 
and in the event of the sale thereof a certain per¬ 
centage of the proceeds, the amount paid to the three 
individuals upon the sale of the contract was not in¬ 
come to the taxpayer. The individuals had acquired 
an interest in the contract prior to the sale, and the 
proceeds represented the interest which vested in 
them at the time the taxpayer made the agreement 
to let them share in the proceeds. 

In this case, Attorney Jouett acquired an interest 
in the proceeds of the properties in 191^ and the 
amounts paid him were not income to the petitioners 
herein. 


n. 

The Theory of the Respondent and Board of Tax Ap¬ 
peals Nullifies the Rule that an Attorney Who 
Enters Into an Employment Contract, His Fee 
to be Contingent Upon Success, Acquires a Vested 
Interest in the Fund Produced by the Settlement. 

On page 34 of R. 5294 to 5299, inclusive, the Board 
expressed its theory of the case as follows: 

“If petitioners received the entire royalties, 
it was no less ineo'me because it came as the re¬ 
sult of suit and settlement involving legal ser¬ 
vices for which petitioners were obligated to pay 
upon bill rendered pursuant to a contract. And 
the fact that the contract measured the compen¬ 
sation at an amount equivalent to 10 per cent of 
any amount received, would no more remove the 
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royalties from petitioners’ gross income than a 
contractual obligation to pay for any other kind 
of service or goods. Clearly, the use of the roy¬ 
alties us a measure of petitioners ’ voluntary obli¬ 
gations, -whether to lawyers, doctors, servants, or 
shopkeepers, is consistent with their inclusion in 
taxable income, as they normally are.” 

The Respondent in effect adopts the Board’s rea¬ 
soning. This, however, is contrary to the general 
rule. In this connection, the opinion of Mr. Justice 
Holmes in the case of Barnes v. Alexander, 232 U. S. 
117, contains appropriate language as follows: 


“There was a right vested in Barnes, | unless 
discharged, to try to earn a fee contingent upon 
success. But in a speculation of this sort the 
parties naturally turned their eyes toward the 
future and aimed at the fruits when they should 
■be gained. They therefore used words of con¬ 
tract rather than of conveyance; but the impor¬ 
tant thing is not whether they used the present 
or the future tense, but the .scope of the contract. 
In this case it aimed only at the fund. Barnes 
gave no general promise of reward; he did not 
even give a promise qualified and measured by 
success to pay anything out of his own property, 
referring to the fund simply as the means that 
would enable him to do it. See National City 
Bank v. Hotchkiss, 231 U. S. 50, 57, ante, 115, 34 
Sup. Ct. Bep. 20. He promised only that if, 
when, and as soon as he should receive an iden¬ 
tified fund, one third of it should go to the ap¬ 
pellees. But he promised that. At the latest, the 
moment the fund was received the contract at¬ 
tached to it as if made at that moment. It is an 
ancient principle even of the common law that 
words of covenant may be construed as a grant 
when they concern a present right. Shafington 
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v. Stratton, 1 Plowd. 298, 308; Hogan v. Barry, 
143 Mass. 538, 10 N. E. 253; Ladd v. Boston, 151 
Mass. 585, 588, 21 Am. St. Rep. 481, 24 N. E. 858. 
And it i'S one of the familiar rules of equity that 
a contract to convey a specific abject even before 
it is acquired will make the contractor a trustee 
as soon as he gets a title to the thing. Morning- 
ton v. Keane, 2 DeG. & J. 292, 313, 27 L. J. 'Ch. 
N> S. 791, 4 Jur. N. S. 981, 6 Week. Rep. 434; 
Holroyd v. Marshall, 10 H. L. Cas. 191, 211, 33 
L. J. Oh. F. S. 193, 9 Jur. N. S. 213, 7 L. T. N. S. 
172, 11 Week. Rep. 171, 10 Eng. Rul. Cas. 420. 

“The obligation of Barnes was as definitely 
limited to payment out of the fund as if the 
limitation had been stated in words, and there¬ 
fore creates a lien upon the principle not only 
of Wylie v. Oose, supra, but of Ingersoll v. 
Coram, 211 IJ. S. 335, 365-368, 53 L. ed. 208, 229, 
230, 29 Sup. Ct. Rep. 92, which cites it and later 
cases. See further to the same point, Burn v. 
Carvalho, 4 Myl. & €., 690, 702, 703, 3 Jur. 1141; 
Rodick v. Gandell, 1 DeG. M. & G. 763, 777, 778, 
12 Beav. 325, 19 L. J. Ch. N. S. 113, 13 Jur. 
1087; Harwood v. La Grange, 137 N. Y. 538, 540, 
32 N. E. 1000. It is suggested that there is an 
.American doctrine opposed to that which is es¬ 
tablished in England. We know of no such oppo¬ 
sition. There is or ought to be but one rule,— 
that suggested by plain good sense. 

“* * *. It is not necessary to consider 

whether the lien attached to what we have called 
the res, before the fund was received, as a cove¬ 
nant to set apart rents and profits creates a lien 
upon the land. Legard v. Hodges, 1 Ves. Jr. 477, 
4 Bro. Ch. 421. It is enough that it attached not 
later than that moment.” 
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CONCLUSION. 

We submit that the attorney’s fees, which were on 
a contingent fee basis, were not income to the peti¬ 
tioners, either actually or constructively. 

Respectfully, 

Ward Loveless, 

922 Southern Bldg., 
Washington, D. C. 

F. 0. Geaves, 

922 Southern Bldg., 
Washington, D. C., 

Beverley R. Jottett, 
Winchester, Ky., 

Chas. B. McIyyis, 
Shoreham Bldg., 
Washington, D. C., 
Attorneys for Petitioners. 

Of Counsel: 

Miller & Chevalier, 

922 Southern Building, 

Washington, D. C. 




